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BEFORE THE WORKERS' COMPENSATION COURT
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT AND
ADOPTION

In the matter of the amendment of )
ARM 24.5.301, 24.5.302, 24.5.303, )
24.5.306, 24.5.307, 24.5.309, )
24.5.310, 24.5.311, 24.5.316, )
24.5.318, 24.5.319, 24.5.320, )
24.5.322, 24.5.325, 24.5.327, )
24.5.329, 24.5.330, 24.5.334, )
24.5.336, 24.5.337, and 24.5.348 )
pertaining to annual review; and the )
adoption of NEW RULE I, pertaining )
to pretrial identification of withesses )
and exhibits, and NEW RULE I, )
pertaining to withdrawal of attorney )

TO: All Concerned Persons

1. On January 8, 2018, at 2:00 p.m., the Workers' Compensation Court is
holding a public hearing in the courtroom, Workers' Compensation Court, 1625 11th
Avenue, Helena, MT, to consider the proposed amendment and adoption of the
above-stated rules.

2. The Workers' Compensation Court makes reasonable accommodations for
persons with disabilities who wish to participate in this public hearing or need an
alternative accessible format of this notice. If you require an accommodation, contact
the Workers' Compensation Court no later than 5:00 p.m. on January 3, 2018, to
advise us of the nature of the accommodation that you need. Please contact the
Workers' Compensation Court: in person at 1625 11th Avenue, Helena, MT; by malil
at P.O. Box 537, Helena, MT 59620-0537; by phone at (406) 444-7794; by TTY at
(406) 444-0532; by Montana Relay at 711; by fax at (406) 444-7798; or by e-mail at
dliwccfilings@mt.gov.

3. GENERAL STATEMENT OF REASONABLE NECESSITY FOR ALL
AMENDED AND ADOPTED RULES: The Workers' Compensation Court proposes
these changes and additions as part of its regular internal rules review, with the input
of the court's rules committee — a diverse group of stakeholders from the bar —
which advises the court on rules of practice. The court proposes amending and
adopting the following rules to eliminate redundancy; clarify procedures; improve
organization; increase internal consistency, as well as consistency with the Montana
Rules of Civil Procedure; address problems that have arisen; and conform to the
guidelines of the Gregg Reference Manual, tenth edition, pursuant to ARM 1.2.519,
and the court's practices. In so doing, the court is guided, where appropriate, by the
Legislative Services Division's Bill Drafting Manual. The court provides further
statements of reasonable necessity immediately following the specific rule whenever
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additional bases for a proposed amendment or adoption exist, or additional
comments about these general statements may be helpful.

4. The rules as the court proposes to amend them provide as follows, new
matter underlined, deleted matter interlined:

24.5.301 PETITION FOR TRIAL (1) The petitioner shall make any Al
requests for trral before the Workers' Compensatron Court must—be in petrtron form.

Wrth—ARM—24—5%93(—5)- Upon request the court provrdes a form Whreh that the
petitioner may ean-be used as a petition. The petitioner shall ensure that the petition

complies with ARM 24.5.306 and Fhepetition-must includes the following
information:

(a) through (d) remain the same.

(e) for accidents occurring on or after July 1, 1987, and for occupational
disease claims, a statement that the parties have complied with the mediation
provisions set forth in 39-71-2411, MCA; --have-been-complied-with;

(f) a statement that the petitioner has freely exchanged all available pertinent
medical records with the respondent pursuant to ARM 24.5.317 and will shall
continue to do so;

(g) a list of the petitioner's potential witnesses and a summary of the subject
matter ef on which the petitioner expects each witness to testify; and withesses’
anticipated testimony; and

(h) remains the same.

(2) The petitioner may Alternative pleading-ispermissible: in the alternative.

(3) The petitioner shall join and plead any Any claim for attorney fees, costs,
and/or penalty with respect to the benefits or other relief the petitioner seeks seught
by-thepetitionermust-be-joined-and-pleaded in the petition or amended petition. If
the petitioner fails Failure to join and plead a claim for attorney fees, costs, and/or
penalty with respect to the benefits or other relief the petitioner seeks seught in the
petition or amended petition, the petitioner censtitutes-a-waiver waives this claim and
bars may not pursue any future claim with respect to sueh these attorney fees,
costs, and/or penalty.

(4) Execeptin-casesinveolving-arequestforrelief-against The petitioner may
only name an employer; in the caption of the petition, as well as subsequent
pleadings, motions, briefs, and other documents, must-retname if the petitioner
seeks relief against the employer. Fhis+ule doesnotrelieve However, whether
named or not, any employer frem shall fulfill its duty to cooperate and assist its
insurer, including any duty to assist in responding to discovery.

(5) The petitioner shall file the petition in accordance with ARM 24.5.303 and
ARM 24.5.320. However, if the court receives the hard copy original of the petition

after the petrtron deadlrne it schedules the matter on the next trial docket Fhereis
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(6) The petitioner shall serve the petition in accordance with ARM 24.5.303.
(7) The court may return the petition unfiled if the petitioner fails to comply
with (1) and (4) of this rule.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, 39-71-2905, MCA

REASON: The court proposes amending ARM 24.5.301(3), to allow the joinder and
pleading of a claim for attorney fees, costs, and/or penalty in an amended petition, in
keeping with the court's practice of allowing the liberal amendment of pleadings. The
court proposes moving the service- and filing-related information in ARM 24.5.301(5)
to proposed ARM 24.5.303(1)(a)(i), (2)(a), and (2)(b), because grouping like items

together minimizes reliance upon lawyers and the courts. The court proposes adding
the implementing reference to 39-71-2905, MCA, to correct its previous omission.

24.5.302 RESPONSE TO PETITION (1) Within the time set forth in ARM
24.5.320, the respondent shall serve upon the petitioner and all other parties, and
file with the court, a response to the petition. The respondent shall ensure that the
response complies with ARM 24.5.306 and whieh includes the following information:

(a) and (b) remain the same.

(c) astatement that the respondent has freely exchanged all available
pertinent medical records with the petitioner pursuant to ARM 24.5.317 and shall
continue to do so;

(d) alist of the respondent's potential witnesses and a summary of the
subject matter on which the respondent expects each witness to testify; and efthe

: S I . :
(&) (e) a list of written documents relating to the claim whieh that the

respondent may be mtroduced as evidence. by—the—mspenelent,—&nd

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

24.5.303 SERVICE AND FILING (1) The court adheres to the following
service rules:
(a) The court requires a party to make service in certain circumstances.

(|) Generallv, the court makes serV|ce Beeept—as—p#ewded—belew—the—ee&rt

upon aelve#se oggosmg partles and others, as de5|gnated in the petltloners or thlrd-
party petitioner's instructions, by mailirg-them from Helena, Montana, with first-class
postage prepaid. The petitioner or third-party petitioner shall provide the following for
each party the petitioner or third-party petitioner wishes the court to serve, including
the petitioner or third-party petitioner:

(A) a copy of the petition or third-party petition; and

(B) a correct name and address.
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& (i) However, the Fhe party filing the petition or third-party petition shall
cause make personal service ef-a-summeons-and-thepetition-or-third-party-petition
upon the respondent or third-party respondent in accordance with the provisions of
the Montana Rules of Civil Procedure regarding service of summons and complaint
if the respondent or third-party respondent is an entity other than a Montana state
agency, insurer doing business in Montana, self-insurer, insurance guarantee fund,
or insurer qualified to do business in Montana at the time of an alleged injury or
occupational disease and its successors and predecessors.

(b) If the matter involves a third-party respondent, service must include all
pleadings-and-orders-filed-in-the-caseto-date- The court requires that different
materials be served depending on the identity of the server and whether the matter
involves a third-party respondent.

(i) _When the Workers' Compensation Court makes service, it serves copies
of the petition, amended petition, or third-party petition.

(i) When the party filing the petition or third-party petition makes service, the
party shall serve a summons and the petition or third-party petition.

(i) If the matter involves a third-party respondent, the court or third-party
petitioner shall include all pleadings the parties have filed and orders the court has

issued in the case to date Wlth service.

) (i) _Each party shall provide the court with a certificate of service as
described in M. R. Civ. P. 5 when filing a Al pleadings subseguentte after the
orlglnal petltlon every a written motlon and or any other document descrlbed in M.

(i) The court deems service Service-by-maikHs complete on mailing:a

documentis-deemed-served-on the date as shown on the proef certificate of service.
(2) The court adheres to the following filing rules:
3} (&)_The court does not charge a filing fee.

(b) Ynless-the-courtspecifically-orders-otherwise; A party may accomplish

filing with the court may-be-acecomplished-by as follows:
(i) by mail addressed-to-the-clerk—with-suech to P.O. Box 537, Helena, MT

59624-0537;

(i) by hand delivery to 1625 11th Avenue, Helena, MT;

(iii)_by fax to (406) 444-7798; or

(iv) by e-mail attachment to dliwccfilings@mt.gov.

(c) The court deems filing deemed complete upon receipt by the court.
However a partv filing

ef—any—deeument—med by fax or e- mall attachment shall ensure that eleetFemc—means
must-be-filed-with the court receives a hard copy original within the time set forth in

ARM 24.5. 320—ethe+awnse—the—ﬂl+ng—|s—vetd Ihe—&gnatu%e—ef—an—attemey—er—pan%en
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AUTH: 2-4-201, 39-71-2901, 39-71-2903, 39-71-2905, MCA
IMP: 2-4-201, 39-71-2901, 39-71-2903, 39-71-2905, MCA

REASON: The court proposes amending ARM 24.5.303(4), proposed ARM
24.5.303(2)(c), to eliminate a formatting requirement that may soon be rendered
obsolete by the rapid pace of technological change. The court proposes moving the
service- and filing-related information in ARM 24.5.301(5) to proposed ARM
24.5.303(1)(a)(i), (2)(a), and (2)(b), because grouping like items together minimizes
reliance upon lawyers and the courts; accordingly, the court proposes adding the
associated implementing reference to 39-71-2905, MCA. The court proposes
relocating ARM 24.5.303(5) to proposed ARM 24.5.306(2)(i) for a better subject-
matter fit. The court proposes adding the implementing reference to 39-71-2903,
MCA, to correct its previous omission.

24.5.306 BREVITY IN PLEADINGS AND FORM OF PAPER PRESENTED
FOR FILING (1) The court encourages brevity in alt pleadings and other
documents. Becuments-which; The court may return documents that in the court's

opinion, are rambling or verbose may-be-returhed-to-the party-who-submitted-the
doecument with instructions to correct any deficiencies, and-make-the-documentimore
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“ (2) The partles shaII file all documents in the form set forth below.

(a)_The parties shall use Alldecuments-mustbe-on standard quality opaque,
White—epunbleaehed— unglazed aerd—#ee recycled unnumbered unlrned 8 1/2 x 11-
inch paper. b

(b) The parties shall legibly handwrite or typewrite all text.

() _For typewritten or machine-printed text, the parties shall use a font size of
no smaller than 12 points.

(i) _The court requests that the parties use a sans-serif font, preferably the
Arial font. The court does not reject documents produced with a legible typeface as
nonconforming.

5) (c) The parties shall single-space text, Al-documentsfiled-with-the-court

must-be-single-spaced-with-double-spacing double-space between paragraphs, print
printed on one side of the paper, and with use a top margin of 1 1/2 inches and

margins of 1 inch on all remaining sides. exceptthe-top-margin-which-mustbe 1-1/2
inches.

6} (d) The parties shall place the title of the document and the page number
as a footer at At the bottom of the second and all subsequent pages. -the-title-of-the

€A (e) _The parties shall leave lines Lines 1 through 7 of the right one-half of
page 1 mustbeleft blank for the use of the clerk.
(f)_The parties shall two-hole punch the top of any document over 5 pages in

length.
(g) The parties shall include the number the court has assigned to the file, if

any.

(h) _An attorney representing a party, or a party appearing without an
attorney, shall place the name of the attorney or party appearing without an attorney,
together with an address, phone number, fax number, and e-mail address, if
available, in the upper left-hand corner of the first page.

(i) At least one attorney of record shall sign every pleading, motion, or other
paper of a represented party in the attorney's individual name. A party who is not
represented by an attorney shall sign the pleading, motion, or other paper. Except
when a rule or statute specifically provides otherwise, a party need not verify the
party's pleadings or include an affidavit with them. The court deems an attorney or
party to have made the same representations by signing a document whether the
attorney or party files by mail, hand delivery, fax, or e-mail attachment. The court
deems an attorney's or party's signature on a pleading, motion, or other paper a
certification that the party has read the pleading, motion, or other paper; that to the
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best of the party's knowledge, information, and belief formed after reasonable inquiry
it is well grounded in fact and is warranted by existing law or good faith argument for
the extension, modification, or reversal of existing law; and that the party has not
interposed it for any improper purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation. If an attorney or party signs a
pleading, motion, or other paper in violation of this rule, the court, upon motion or
upon its own initiative, imposes upon the person who signed it, a represented party,
or both, an appropriate sanction, which may include an order to pay to the other
party or parties the amount of the reasonable expenses incurred because of the
filing of the pleading, motion, or other paper, including a reasonable attorney fee.
The court strikes unsigned pleadings, motions, or other papers unless, upon

notification, the attornev or party promptly rectlfles the omission.

AUTH: 2-4-201, 39-71-2901, MCA
IMP: 2-4-201, 39-71-2901, 39-71-2905, 39-71-2914, MCA

REASON: The court proposes amending ARM 24.5.306(4), proposed ARM
24.5.306(2)(a), because of the difficulty of locating paper that meets all of the current
criteria. The court proposes relocating ARM 24.5.303(5) to proposed ARM
24.5.306(2)(i) for a better subject-matter fit; accordingly, the court proposes adding
the associated implementing reference to 39-71-2905, MCA, and adding the
associated implementing reference to 39-71-2914, MCA, to correct its previous
omission. The court proposes striking ARM 24.5.306(8) because the court's
discretion to waive noncompliance with the rules is already set forth in ARM
24.5.349(1). The court proposes adding the authorizing reference to 39-71-2901,
MCA, to correct its previous omission.

24.5.307 THIRD-PARTY PRACTICE (1) Prierto-orsimultaneously-with-the
filing-of-theresponse-to-apetition-the The respondent may file a third-party petition

with the court naming anyone not already a party to the action who may be liable to
any named party for any or all of the claims asserted in the petition.

(a) The third-party petitioner shall ensure that the third-party petition must
contain includes a short, plain statement of the third-partys petitioner's contentions
with regard to the third-party's respondent's liability and may incorporate allegations
of the petition and/or the response to the petition.

(b) The third-party petitioner shall must-be filed the third-party petition in
accordance with ARM 24.5.303 and ARM 24.5.320.

(c) The third-party petitioner shall serve the third-party petition mustbe
served in accordance with ARM 24.5.303.

(2) After filing the a response to a petition, has-been-filed,—any the respondent
may only attempt to join a third party into a pending case mustbe through noticed
motion in accordance with ARM 24.5.308 and ARM 24.5.320.

(3) Within the time set forth in ARM 24.5.320, the third-party respondent shall
serve upon all parties, and file with the court, a response which that complies with
ARM 24.5.302.
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AUTH: 2-4-201, 39-71-2401, 39-71-2901, 39-71-2903, 39-71-2905, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: As it has done with all deadlines, and to make accurate the reference to
ARM 24.5.320 already in ARM 24.5.307(1)(b), the court proposes moving the
deadline set forth in ARM 24.5.307(1) to ARM 24.5.320.

24.5.309 INTERVENTION (1) A party may intervene atervention in a

pending proceeding is-geverned-by-the-considerations as set forth in M. R. Civ. P.
24(a) and (b).

) (_) If the court vacates the trial because of a partvs intervention results-in
the-trial-being-vacated and the petitioner demonstrates good cause, is-shewn; the
court may order the insurance company alleged to be at risk at the time of the
accident to pay benefits pending the trial. Sueh This insurer may seek indemnity
from the responsible insurer if the court i#t-is later determined determines that it is not
liable.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes removing ARM 24.5.309(2) as superfluous.

24.5.310 TIME AND PLACE OF TRIAL GENERALLY (1) The court has
divided the state into six geographic areas. Generally, the court holds trials in the
places designated in (3) except for eases trials in the Butte venue, which are-tried
the court holds in Helena unless the parties speeifically request otherwise. Upon
agreement of the parties and consent of the court, or upon order of the court, the
court may hold a trial may-be-held at any time and any place. The court attempts to
accommodate parties' requests for special trial settings; however, the court reserves
the discretion to determine the time and place of all trials.

(2) Ynless-otherwise-ordered; The court commences trials wil-coemmenee on
Monday of the week set for trial. The court will convenes in each area four times per
year unless the court finds good cause to cancel a trial term. exists: Court will-be is
in session or recess at the convenience of the court. The court will regularly
prepares a schedule whieh that sets deadlines, the dates for pretrials conferences
and trials, and the location of the pretrials conferences or trials in each area.

(3) The court has named each Each of the six areas designated for trial
schedule purposes is-ramed for the principal city in the counties making up the area
as follows:

(a) through (4) remain the same.
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AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

24.5.311 EMERGENCY TRIALS (1) The petitioner shall indicate any A
request for emergency trial mustbe-indicated in the title of the petition, and explain
the facts constituting the emergency explained in the petition. The court may hold a
trials upon less than 75 days' notice when if the petitioner demonstrates good cause.
isshewn- The court designates these Sueh trials are-termed "emergency trials.” The
petitioner must shall set forth facts constituting the emergency in sufficient detail for
the court to determine whether an actual emergency exists. The petitioner shall also
set forth a statement indicating the petitioner is ready to proceed to trial. If the
petitioner does not demonstrate good cause for the emergency setting is-ret-shown
in the petition, the court sets the trial on its regular trial calendar. The court may find
that an emergency exists if the petitioner demonstrates:

(a) the potential for irreversible or serious harm resulting from inability to
obtain medical care or medications;

(b) undue financial hardship constituting an inability to obtain the necessities
of life such as food, shelter, clothing, or transportation; or

(c) other facts establishing an emergency.

(2) The court, on its own motion, may set a trial as an emergency trial. When
the court orders an emergency trial, the court provides reasonable notice of the time
and place for a pretrial conference and for the trial.

) (3) If the court determines makes a preliminary determination that good
cause exists for an emergency trial setting, the court issues a notice to the opposing
party, indicating that:

(a) the petitioner filed a request for emergency trial;

(b) the court made a preliminary determination that the petitioner set forth
good cause; and #

(c) the opposing party ebjectsto-the-emergency-trial-settingthe-party-shall
may file a written objection, within-the-time-setforth-in-ARM-24.5-320Fhe-written
objection-must containing a shest; concise statement setting forth the basis for the
objectlon —H—ne—ebjeeuen—s—nbd Wlthln the tlme set forth in ARM 24.5. 320 —the

(4) The court schedules a hearing as soon as practicable after either the
opposing party files a written objection or the time set forth in ARM 24.5.320 for
objection to the request for emergency trial setting runs, whichever occurs first. The
court may hold the hearing in person or by phone. The court conducts the hearing to
determine the validity of any objections to the emergency trial setting and to confirm
the parties are prepared to proceed to trial. The court issues an order granting or
denying the request for an emergency trial setting within 5 business days, or as soon
as practicable, after following-thefiling-of the-ebjection-or-at the conclusion of the
hearing. The court includes a scheduling order fixing the deadlines referenced in
ARM 24.5.310(4) within either the emergency or regular trial setting.
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AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes amending ARM 24.5.311(1) to increase the
likelihood that cases for which petitioners request emergency settings proceed to
trial on an expedited basis, and adding subparts (a) through (c) to assist counsel in
identifying the grounds upon which the court may grant an emergency trial setting.
The court proposes adding (a) through (c) to ARM 24.5.311(2), proposed ARM
24.5.311(3), to specify the contents of the notice the court issues to opposing
counsel upon receipt of a request for emergency trial setting potentially
demonstrating good cause. The court proposes amending ARM 24.5.311(2),
proposed ARM 24.5.311(4), to make scheduling a hearing standard procedure when
the court receives a request for emergency trial setting potentially demonstrating
good cause. This will enable the court to inquire about the parties' readiness to
proceed to trial and set deadlines accordingly. The court further proposes setting
forth the purpose of the hearing to assist counsel in preparing for it.

24.5.316 MOTIONS (1) YUnlessa-differenttime-is-specitied-intheserules;

the The court fixes the deadline for filing ary a motion to amend a pleading, to
dismiss, to quash, for summary judgment, to compel, for a protective order, in limine,
or for other relief isfixed-by-the-court in a scheduling or other order, unless the court
specifies a dlfferent time in these rules

) (2) The moving partv shaII make every Eve#y motlon must-be in wrltlng or

on the record.

(a)_The moving party shall state within the motion whether any other party
opposes it. If the moving party is unable to contact any other party, the moving party
shall certify that the moving party attempted to do so.

(b)_If the moving party contacts all other parties and none oppose the motion,
the moving party need not file any other documents beyond the motion. The court
deems the motion ripe for decision and rules.

(c) If a party opposes the motion, or if the moving party is unable to contact
any other party, the moving party shall file the motion with anrd-accempanied-by a
supporting brief. The moving party may include supporting Supperting documents
and affidavits may-accompany with the briefs. An party opposing adverse-party a
motion shall file a response brief within the time set forth in ARM 24.5.320.;
acecompanied The party may include by appropriate documents and affidavits.-within
the-time-setforth-in-ARM-24.5-320. Within the time set forth in ARM
24.5.320,thereafter; the moving party may file a reply brief. The court may change
these f|I|ng deadllnes may—be—ehanged by order ef—the—eeert—m—aelemen—te—the

&) (3) In addition to the requirements set forth in this rule, a party filing a
motion for summary judgment under ARM 24.5.329, as well as a party opposing that
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motlon shall complv with the requwements of that rule A—paﬁy—shau—net—be—reqw%ed

(4) The parties may present motions regarding discovery, procedure, and
similar pretrial issues informally by phone conference. The court arranges the call
and for the participation of all parties. The court may designate a hearing examiner
to preside and decide the motion. The court may make an oral decision or direct the
moving party to file the motion in writing and all parties to file briefs. The court
confirms any oral decision thereafter by written decision.

(5) Notwithstanding anything in this rule, the parties may file or present
motions or objections related to evidentiary and other matters arising at trial.

(6) A party seeking the court's leave for an extension of time shall make this
request in writing. The requesting party shall state whether any other party opposes
it. If the requesting party is unable to contact any other party, the requesting party
shall certify that the requesting party attempted to do so. If the requesting party
contacts all other parties and none oppose the request, the requesting party may
make the request informally by e-mail message. If a party opposes the request, or if
the requesting party is unable to contact any other party, the requesting party shall
make the request by formal motion. If the court grants an ex parte extension, the
requesting party shall immediately advise the party it was initially unable to contact
of the new due date. The court does not grant extensions of more than 10 days from
the original due date except under extraordinary circumstances. If the filing deadline
has passed, the court grants extensions of time only if the requesting party
demonstrates good cause.

(7)_Unless the court either orders oral argument or enlarges the time, the
court deems the motion submitted at the expiration of any of the applicable time
limits. If the court orders oral argument, the court deems the motion submitted at the
close of argument unless the court orders additional briefs, in which case the court
deems the motion submitted at the deadline for filing the final brief.

) (8) The court may summarily rule on the motion if any party is required,
but fails, Failure to file a briefs. may-subjectthe-motionto-summaryruling: The court
may deem Failure-of the moving party's failure to file a brief with the motion may-be
deemed an admission that the motion is without merit. The court may deem Failure
of the adverse opposing party's failure to timely file a response brief may-be-deemed
an admission that the motion is well-taken. The moving party may file a reply brief.

Reply-briefs-are-optionrak The court does not summarily rule on the motion if the

movmq party fails fature to file a reply brief. does-notsubject-the-motionto-summary
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AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

24.5.318 PRETRIAL CONFERENCE, AND PRETRIAL ORDER, AND
EXHIBITS (1) The court holds a pretrial conference in every case it expects to
proceed to trial.

(a)_Generally, the A-final pretrial conference precedes takes place 2 weeks
before every trial unless otherwise ordered by the court.

) (b) The parties shall present any disputes regarding the content of the
pretrial order at the pretrial conference.

(c) The court may appoints a hearing examiner to conduct the pretrial
conference and may delegates authority to sueh the hearing examiner to make
rulings rule on all matters discussed at the pretrial conference, including pretrial
motions of the parties.

3) (d) h-the-discretion-of-the The court in-appropriatecireumstances; may
conduct a pretrial conference may-be-conducted by a-telephone. conferencecall:

4} (2)_The court requires a pretrial order as follows:

(a) At least one week prior to the pretrial conference, the parties shall confer
to determine the contents of the pretrial order. The petitioner, or, in cases involving a
pro se petltloner the respondent, shall mclude the following in the pretrial order: At

(a) through (d) remain the same, but are renumbered (i) through (iv).

{e) (v) ajoint statement of the issues to be determined by the court;

& (vi) the parties' contentions, including i-the-case-ef-the-claimant-all
contentions whiech that the claimant argues provide the a basis for any claim of

unreasonableness on the part of the insurer;
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(g—) (ﬂ) a list of all exhlblts to be offered by each party on an attached exhibit

(h}_(ﬂ)_ the—rdentlty tof aII W|tnesses Whe—may—be—eaued—lncludlng the

name, address, and occupatlon of each witness, and a summary of the subject
matter ef-the-testimeny on which the parties expect each witness to testify; wil-give;

(i) remains the same, but is renumbered (ix).

4 (x) the estimated length of trial; and

&) (xi) a statement as to whether ernet the parties willbe-filing intend to file
trial briefs and/or proposed findings of fact and conclusions of law; -

(xii) a statement as to whether the parties have taken or scheduled
depositions; and

(xiii) the trial date, if known.

{6) (b) By the dates specified by the court, the petitioner, or, in cases
involving a pro sé petitioner, the respondent, shall submit the proposed and final
pretrial orders in the form set forth in ARM 24.5.318(2)(a)(i) through (xiii). The court
considers pretrial orders submitted by fax or e-mail attachment compliant with the

subm|SS|on deadllnes upen—appFevaLby—meeet%the—ptetnaLerde#a%eees—au

a a A-.A-A---- O
G > O P a—O1o

(c) The parties shall sign the final pretrial order at trial. Upon the judge's
signature, the court files the final pretrial order, which supersedes all other pleadings
and governs the trial proceedings. The court allows amendments to the final pretrial
order either by stipulation of the parties or for good cause.

A (3)_The court adheres to the following exhibit rules:

(a)_The parties shall prepare any exhibits as follows:

(i) _Prior to the pretrial conference, the respondent shall provide to the
petitioner sufficient copies for all parties of every exhibit that the respondent intends
to offer for admission, including deposition exhibits. The respondent shall separate
and number each exhibit, and number the pages within each exhibit (for example,
Ex. 1-1). In the case of a pro sé petitioner, the pro sé petitioner shall provide the
respondent with sufficient copies for all parties of every exhibit that the petitioner
intends to offer for admission, including deposition exhibits. The pro sé petitioner
shall separate and number each exhibit, and number the pages within each exhibit
(for example, Ex. 1-1).

(i) The parties may not submit duplicate exhibits unless the duplicate exhibit
is imperative to the understanding of the subject records or, in the case of medical
records, one provider is relying on the records of another provider.

(b) The parties shall prepare an exhibit list as follows:

(i) _For each exhibit, the petitioner, or, in cases involving a pro sé petitioner,
the respondent, shall set forth the following in the exhibit list:

(A) the exhibit number;

(B) a description of the exhibit;

(C)_the number of pages in the exhibit;

(D) the offering party;

(E) whether any other party objects to the exhibit;
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(F) the grounds upon which any objecting party bases the objection(s); and

(G) ablank column reserved for the court's decision on the admissibility of
the exhibit.

(i) _The petitioner, or in cases involving a pro sé petitioner, the respondent,
shall revise all copies of the exhibit list as necessary to reflect changes or additions
requested by the court or agreed to by the parties at the pretrial conference.

(c) The patrties shall prepare an exhibit book as follows:

(i) _The petitioner, or, in cases involving a pro sé petitioner, the respondent,
shall prepare the exhibit book, including:

(A) verifying that all parties' exhibits and their pages are numbered;

(B) combining and tabbing the exhibits;

(C) erther brndrnq the exhrbrts or placrnq them Ihe—partres—mest—prewele—au

the—seheeletuw—erder—?he—ead%brts—must—be—bew%er ina three -ring notebook and
(D) |nclud|nq the exhlblt list in the front of each exhibit book. All—partres

(i) By a date specified by the court, the petitioner, or, in cases involving a pro
sé petitioner, the respondent, shall:

(A) file the exhibit book by mail or hand delivery;

(B) provide conformed copies of the exhibit book to all parties at the time of
filing;

(C) bring to trial a conformed exhibit book for any witness testifying live; and

(D) provide a conformed exhibit book to any witness testifying via
videoconference.

(iii) The court may refuse to accept exhibits whieh that do not meet these
criteria and/or may order the—partres—te—resubmrt resubmrssron of the exhlblts in the

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes adding: proposed ARM 24.5.318(2)(a) and (b); and
(3)(a)(i) and (c)(ii); and amending: ARM 24.5.318(7), proposed ARM
24.5.318(3)(c)(i), as part of a comprehensive effort to shift procedures from the
scheduling order to the rules so that the scheduling order can simply set forth
deadlines while incorporating the rules by reference.

24.5.319 AMENDED PETHON PLEADINGS (1) A petitioner party may
only must file an amended petition pleading within the time period set forth in the
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scheduling order or by leave of court. Fhe A party shall file any required response to
the an amended pleading petition-is-due within the time set forth in ARM 24.5.320.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

24.5.320 COMPUTATION OF TIME (1) The court applies the following
provisions apply with respect to the computation of time for-al-filings:

(&) In computing the time for any response as provided for in these rules, the
court includes weekends and holidays. If a party's deadline falls on a weekend or
holiday, the party shall file by deadline-is the next workday.

(b) Whenever a party has the right or is required to do some act within a
prescribed period of time after the service by mail, or by electronic means if
consented to in writing, of a notice or other paper upon the party, ard-the-hotice-or

paperis-served-by-mail; the court adds 3 days to the prescribed period.

(c) Fhe-courtacceptsfaxand-electronic-filings,-but-an-original-signature-page
of-any-documentfiled A party filing by fax or electrenic-means-mustbe-filed-with-the
eourt e-mail attachment shall ensure that the court receives a hard copy original
within 5 days.

(2)
apply—'FMs—rule—p#ewdes—teHhe—Hme—Hm&s—enW— The court sets forth specmc Speeme
information as-te regarding format and content requirements is-tecated within the
rule relating to each specific filing. : Except as provided elsewhere within these rules,
the court applies the following time limits:

COMPUTATION OF TIME

Document Type Reference Rule | Bayste-FileTime
Limit

response to petition 24.5.302(1) 20 21 days after
service of petition
service of amended
petition

third-party petition 24.5.307(1)(b) 21 days after
service of petition
response to third-party petition 24.5.307(3) 10 days after
service of third-party
petition

motion to join third party 24.5.308(2) 30 days after
service of petition
objection to joining third party 24.5.308(2) 10 days after
service of motion to
join third party
response to petition by third party 24.5.308(4) 10 days after
service of order
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Document Type

Reference Rule

Days-to-FileTime

Limit

joining third party

24.5.309(2)

24.5.309(2)

objection to eeurt's-hotice-of request
for emergency trial setting

24.5.311(2)
24.5.311(3)(c)

5 days after service
of notice of request
for emergency trial
setting

response to motion 24.5.316(3) 10 days after
24.5.316(2)(c) service of motion
response to motion for summary 24.5.316(3)(a) 10 days after
judgment 24.5.316(2)(c), service of motion,
3) but no earlier than
the deadline for
filing a response to
a petition
reply to adverse opposing party 24.5.316(3) 5 days after service

24.5.316(2)(c)

of response brief to
motion

response to amended pleading 24.5.319(1) 10 days after
service of amended
pleading
witness to sign deposition efficerte 24.5.322(7) 10 30 days after
sigh-ahd-state-that deposition-was submission to
not signed by deponent withess
cross-questions to deposition upon 24.5.322(11) 10 days after
written questions 24.5.322(12) service of notice and
written questions
redirect questions to deposition upon | 24532241 10 days after
written questions 24.5.322(12) service of cross-
guestions
recross-questions to deposition upon | 24:-5:322(11) 5 days after service
written questions 24.5.322(12) of redirect questions
respense answers to interrogatories | 24.5.323(2) 20 days after
service of
interrogatories
verification to interrogatories by 24.5.323(4) 10 days after
unnatural person service of request
response to request for production 24.5.324(3) 20 days after
service of request
request for relief from default 24.5.327(5) 60 days after entry
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Document Type Reference Rule | Baysto-FileTime
Limit
judgment of judgment

request for hearing on motion for
summary judgment

24.5.329(5)

5 days after
deadline for reply to

opposing party

objections to court's written findings
of fact, conclusions of law, and
judgment, and request for rehearing

24.5.335(1)(c)

20 days after entry
of judgment

motion for reconsideration 24.5.337(1) 20 days after order
24.5.337(2) or decision
idorati . : o f
darat
application for taxation of costs 24.5.342(1) 10 days after entry

of judgment allowing
costs

objection to application for taxation of
costs

24.5.342(7)(a)

10 days after
service of
application for
taxation of costs

response to objection to application

24.5.342(7)(b)

5 days after service

for taxation of costs

of objection to
application for
taxation of costs

claim for attorney fees

24.5.343(2)(a)

20 days after
expiration of appeal
period or remittitur
on appeal of court's
final decision or 20
days after filing of
court's decision

objection to claim for attorney fees

24.5.343(2)(b)

20 days after
service of claim for
attorney fees

request for attorney fee hearing

24.5.343(2)(c)

10 days after
servicefiling of
objection (if hearing
requested by
claimant's attorney)
or at same time an
as filing of objection
is-filed (if hearing
requested by
objecting party)
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Document Type Reference Rule | Baysto-FileTime
Limit

petition for new trial and/or request 24.5.344(1) 20 days after

for amendment to findings of fact and service of order or

conclusions of law {referte judgment

24-5:344(1)

opposition to petition for new trial 24.5.344(2) 10 days after

and/or request for amendment to service of petition

findings of fact and conclusions of for new trial or

law request for
amendment

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: As it has done with all deadlines, and to make accurate the reference to
ARM 24.5.320 already in ARM 24.5.307(1)(b), the court proposes moving the
deadline set forth in ARM 24.5.307(1) to ARM 24.5.320. The court proposes
removing the times for motion to intervene and answer to motion to intervene to
correspond with the proposed removal of ARM 24.5.309(2). As it has done with all
deadlines, the court proposes moving the deadline previously set forth in ARM
24.5.329(5) to ARM 24.5.320. The court proposes removing the deadline for
opposition to motion for reconsideration because it contemplates including a
deadline in any order to respond it issues. The court proposes adding a deadline for
response to objection to application for taxation of costs to be consistent with ARM
24.5.342(7)(b), which was new in 2015. The court proposes removing language in
the Document Type column for petition for new trial and/or request for amendment to
findings of fact and conclusions of law that is redundant to language in the
Reference Rule column.

24.5.322 DEPOSITIONS (1) Any party may take the testimony of any
person, including a party, by deposition upon oral examination after the court or
appropriate party has served the petition. has-been-served: The petitioner shall
obtain leave Leave of court,-granted-with-erwithout-netice,must-be-obtained-only if
the petitioner seeks to take a deposition prior to the expiration of 20 days from the
date of service of the petition. If a party seeks to take Fhe-taking-of a post-trial
deposition, the party shall obtain requires leave of court. Fhe-attendance-of
withesses A party may be compelled the attendance of withesses by subpoena as
provided by ARM 24.5.331.

(2) A party desiring seeking to take the deposition of any person upon oral
examination shall give reasonable notice in writing to every other party to the
proceeding- and:

(a)_include in the Fhe notice must-state the time and place for taking the
deposition and the name and address of each person to be examined; - and

(b) ¥ if intending to serve a subpoena duces tecum is-te-be-served on the
person to be examined, attach to or include in the notice the designation of the
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materials to be produced as set forth in the subpoena. mustbe-attached-to-or

(3) The court may,fergeed-cause-shewn; lengthen or shorten the time for
taking the deposition if a party demonstrates good cause.

(4) The parties may examine Examination and cross-examine €ross-
examination-of withesses may-proceed in the same manner aspermitted that the

court permits at the trial. The officer before whom the deposition is to be taken shall

put the witness on oath and shall personally, or by someone acting under the
officer's direction and in that person's presence, stenographically record the

testimony of the witness. Fhe-testimony-must-be-stenographically recorded-unless

otherwise-ordered-by-thecourt: If requested by ene-of-the-parties a party, the person
who recorded the testimony mustbe shall transcribed it.

(5) Unless they etherwise agreed otherwise, by the parties; shall make all
objectlons must—be—m&ele at the time of taklng the deposrtron and on the record. be

Qartres shall taken evrdence to whrch a partv ob|ects subject to the objectrons The
parties shall brief deposition Bepesition objections. mustbe-briefed- The court may
deem the patrties' failure to do so a withdrawal of the objections.

(6) At any time during the-taking-of the deposition, on motion of a party or of
the deponent, and upon a showing that the officer is conducting the examination is
being-conducted in bad faith or in sueh a manner as unreasonably to annoy,
embarrass, or oppress a party or the deponent, erparty; the parties shall suspend
the taking of the deposition mustbe-suspended for the time necessary for the
objecting party or deponent to move the court for an order. The court may order the
officer conducting the examination to cease ferthwith-from taking the deposition, or
may limit the scope and manner of the taking of the deposition. If the court's-erder
terminates ends the examination by order, the parties may resume the deposition

may—be—resumeel—there&fter onIy upon further order of the court Ihe—prev&ens—et
- The

court mav order the offendrnq partv to pay to the other party the amount of the

reasonable expenses that the adjournment and resumption of the deposition caused
that party to incur, including reasonable attorney fees, and the court may adjudge
the offending party or attorney guilty of contempt.

(7) Whenthe-testimony-istully-transeribedthe The witness shall examine
any transcribed deposition must-be-submitted-to-the-witnessfor-examination-and-be

either by reading te it or having it read aloud. by-the-withess: The witness shall enter

any Any changes in form or substance whieh that the witness desires to make must
be-entered upon the deposition. -which-mustthen-be-signed-by-the The witness
shall then sign under oath, unless the parties and the witness waive the signing or
the witness is ill, cannot be found, or refuses to sign. If the witness does not sign the
deposition within the time set forth in ARM 24.5.320, the officer shall sign it and state
on the record the reason, if any, that the depesition witness has not been signed the
deposition. A party may then use the Fhe deposition may-then-be-used as fully as
though the witness had signed it.

(8) Ynless-the-court-orders-otherwisethe The parties, by written stipulation,
or by stipulation entered upon the record of a deposition, may provide that they may
take depositions may-be-taken before any person, at any time or place, upon any
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notice, and in any manner. and-when The parties may use these depositions se

taken-may-be-used like other deposmons

party for any purpose, reqardless of the availability of the witness or party to testify

at trial, unless the court restricts the deposition's usage because it would serve the
interests of justice.

(10) If a party proposes to offer a transcribed deposition for the court's
consideration, that party shall:

(a) submit it by e-mail attachment by the date specified by the court; and

(b) file the hard copy original at or before trial.

(11) Any party participating in a deposition may make a simultaneous
videotape-or digital recording of the deposition. A party who intends to videetape-or

digitally record a deposition shall; notify all parties ir-the-netice-of-depeositionnotify

all-parties. If any party proposes to offer the wvideetaped-or digitally recorded
deposmon for the courts consrderatlon that party shaII prowde a copy to the court:

or DVD format ahd—be Iabeled Wlth the name of the case and the name or names of
all witnesses whose depositions are contained on the wvideetaped-or digitally
recorded deposition. A party filing a Each-videstaped-or digitally recorded deposition

filed with the court mustbe-accompanied-by shall also provide a transcript prepared
by the court reporter who attended the deposition.

&1 (12) A party may take a deposition upon written questions. The party
taking the deposition shall give reasonable Reasenable notice to all other parties of
the name and address of the person who is to answer the questions and the name
or descriptive title and address of the officer before whom the deposition is to be
taken. must-be-givento-epposingparties: Within the time set forth in ARM 24.5.320
after service of the notice and written questions, are-served; a party may serve
cross-questions upon all other parties. Thereafter, within the time set forth in ARM
24.5. 320 a party may serve redirect questlons upon all other parties. Reeross-

Within the time set forth in
ARM 24.5.320 after the service of the redirect questions, - a party may serve
recross-questions upon all other parties.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes adding proposed ARM 24.5.322(10) as part of a
comprehensive effort to shift procedures from the scheduling order to the rules so
that the scheduling order can simply set forth deadlines while incorporating the rules
by reference. The court proposes amending ARM 24.5.322(11) to eliminate
references to "videotape" and "VHS" since that technology is essentially obsolete.
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24.5.325 LIMITING DISCOVERY (1) Upon motion by a party or by the
person from whom discovery is sought, and for good cause, shewn; the court may
make any order which that justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense, including one
or more of the following:

(a) that the party seeking discovery may not be-had have it;

(b) that the party seeking discovery may be-had only have it on specified
terms and conditions, including a designation of the time or place;

(c) that the party seeking discovery may be-had only have it by a method of
discovery other than that selected by the party seeking discovery;

(d) that the party seeking discovery may not inquire into certain matters, net
be-nquired-nto; or that the party seeking seope-ofthe discovery be may have it
limited to certain matters;

(e) that the party seeking discovery be shall conducted it with no one present
except persons designated by the court;

(f) that a party may only open a deposition;-afterbeing the court has sealed
by order;-be-epened-enly by further order of the court;

(g) that a person from whom discovery is sought need not disclose a trade
secret or other confidential research, development, or commercial information, or
that the person need only disclose it retbe-disclosed-orbe-disclosed-enly in a
designated way;

(h) that the parties simultaneeusty shall file specified documents
simultaneously or shall enclose information enelesed in sealed envelopes to be
opened as directed by the court.

(2) If the court denies the motion for a protective order is-denied in whole or
in part, the court may, on such terms and conditions as are just, order that any party
or person provide or permit discovery.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes amending ARM 24.5.325(1)(f) to clarify that if the
court receives a sealed deposition from a court reporter, no court order is necessary
to open it.

24.5.327 DEFAULT (1) If a party required to file a responsive pleading
under these rules fails to file a responsive pleading within the time specified, or
otherwise fails to defend, the court at the request of the petitioner or upon its own
motion may issues an order providing that the party shall file a responsive pleading
within 10-days.-erinthe-alternativeshall the time ordered by the court. If the party
fails to respond to the court's order within the time specified, the court orders the
party to appear before the court at a specified date, time, and place to show cause
why the party court should not be-feund find the party in default and grant relief
granted in accordance with the petition. The court serves the order is-served by mail
if upon an insurer, otherwise by certified mail or through personal service as directed
by and at the discretion of the court.
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(2) If the party fails to file a responsive pleading within the time provided o
and fails to appear at the show cause hearing, the court may enters a default
judgment against the party. by-default:

(3) remains the same.

(4) If, inorder to enable the court to enter judgment or to carry it into effect,
the court deems it is necessary to inquire into amounts of benefits or other matters,
the court shall conducts a hearing into those matters.

(5) A party shall base any request Applications for relief from default
judgment mustbe-based upon good cause, shewn; such as mistake, inadvertence,
surprise, or excusable neglect, and must-be-made file it within the time set forth in
ARM 24.5.320.

AUTH: 2-4-201, 39-71-2901, 39-71-2903, 39-71-2905, MCA
IMP: 2-4-201, 39-71-2901, MCA

24.5.329 SUMMARY JUDGMENT (1) A-party-mayatany-time-afterthe
filing-ofapetitionfor-hearing Pursuant to any deadlines set by the court under ARM

24.5.316(1), a party may move for a summary judgment in the party's favor upon all
or any part of a claim or defense.

}uelgmem—menen& The court may decllne to conS|der |nd|V|duaI summary Judgment
motions where if it concludes that it may resolve the issues may-bereselved as

expeditiously by trial as by motion. The court may decline to consider a summary
judgment motion that does not comply with ARM 24.5.329 or other applicable rules.

e} (b) If upon the filing of a motion for summary judgment, the party against
whom the motion is directed believes that summary judgment is inappropriate for the
reasons set forth in (1){b) (a) above, that party shall immediately notify the court and
arrange for a telephone conference between the court and counsel. The court will
determines after the conference whether further briefing and proceedings are
appropriate.

(2) remains the same.

(3) Any party filing a motion under this rule shall irelude set forth in its brief a

statement of uncontroverted facts. setting-forth-infull-the-specificfacts-on-which-the
party-relies-in-suppoert-ef-the-metion: The party shall set forth the specific facts upon

which it relies in serial fashion and not in narrative form, and refer to a specific
pleading, affidavit, or other document where it found each fact. The party shall
authenticate all attached exhibits. If the movant and the party opposing the motion
agree that no genuine issue of any material fact exists, they may jointly file a
statement of stipulated facts with the court.

(4) Any party opposing a motion filed under this rule shall include set forth in

the-party's-oppesition-a its brief statement-of- genuine-issues-setting-forth-the-speetfic
facts-which-the-opposing-party-asserts-establish-a-genuine any specific issues of
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material fact that it believes preclude precluding summary judgment in favor of the
moving party. Each The party's-brief-must shall set forth the specific facts upon
which it relies in serial fashion and not in narrative form, —As-to-each-factthe
statementmust and refer to a specific pleading, affidavit, or other document where
the it found each fact. may-be-feund: The court deems all properly supported facts
asserted by the movant to be uncontroverted for the purposes of the summary
judgment motion unless specifically and properly controverted by the opposing party.
If the party opposing the motion includes additional facts in its brief, it shall set forth
those facts in serial fashion and not in narrative form, and refer to a specific
pleading, affidavit, or other document where it found each fact. The party shall

authenticate all attached exhlblts

(5) If either party desires a hearing on the motlon the party shall make the
request in writing re-taterthan within the time specified-forthe-filing-of- the-tast-brief
set forth in ARM 24.5.320. The court may thereupon set a time and place for
hearing. If no party requests fer a hearing, is-made; the parties waive any right to a
hearing afferded given by these rules. is-deemed-waived. The court may order a
hearing on its own motion.

(6) If on motion under this rule the court does not render judgment upon the
whole case or for all the relief requested and deems a trial is necessary, the court
may on its own motion ascertain what material facts exist without substantial
controversy and what material facts are in good faith controverted. The court
thereupon then makes an order specifying the facts that appear without substantial
controversy and directs sueh further proceedings in the action as are just. Upon the
trial of the action, the court deems the facts so specified established and conducts
the trial accordingly.

(7) A party shall make any supporting Supperting-and or opposing affidavits
must—be-made on personal knowledge, ; set forth sueh facts as would be admissible
in evidence, ; and show affirmatively that the affiant is competent to testify to these
matters, stated-therein- The party shall attach to or serve with an affidavit Swern
sworn or certified copies of all papers or parts thereofreferred-to-inan-affidavitmust
be-attached-thereto-orserved-therewith- of papers to which the affidavit refers. The
court may permit a party to supplement or oppose affidavits to-be-supplemented-or
opposed by depositions, answers to discovery, or further affidavits. When If a party
makes a motion for summary judgment is+rade and supperted supports it as
provided in this rule, an adverse opposing party may not rest upon the mere
allegations or denials of the adverse opposing party's pleading, but the-adverse
party's+esponse shall, by affidavits or as otherwise provided in this rule, must set
forth specific facts showing that a genuine issue exists for trial. If the adverse
opposing party does not so respond, the court may enter summary judgment against
the adverse opposing party.

(8) Sheuld If it appears from the affidavits of a party opposing the motion that
the party cannot for reasons stated present by affidavit facts essential to justify the
party's opposition, the court may refuse the application for judgment or may order a
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continuance to permit the party to obtain affidavits, to-be-ebtained-or take
depositions, te-be-taken or have discovery, te-be-had or the court may make such
another order as is just.

(9) If it appears to the satisfaction of the court atany-time that a party has
presented any ef-the affidavits presented pursuant to this rule are-presented in bad
faith or solely for the purpose of delay, the court orders the party employing them to
pay to the other party the amount of the reasonable expenses which that the filing of
the affidavits caused the other party to incur, including reasonable attorney fees, and

the court may adjudge the any offending party or attorney may-be-adjudged guilty of
contempt.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes amending ARM 24.5.329(3), proposed ARM
24.5.329(3) and (4), to create separate sections for opening and response briefs,
because this arrangement will make it easier for the parties to find the requirements
associated with filing each type of document. As it has done with all deadlines, the
court proposes moving the deadline set forth in ARM 24.5.329(5) to ARM 24.5.320.

24.5.330 VACATINGAND RESETHNG TRIAL REQUESTS TO VACATE,
PUT IN ABEYANCE, OR RESET TRIAL (1) A party shallreguest seeking the
court's leave to vacate, put in abeyance, or and reset a trial shall make the request

in writing and-for-good-cause-shown. The-application-must requesting party shall

state whether any other party agrees-te-or opposes therequest it. If the requesting
party is unable to contact any other party, the requesting party shall certify that the

reqguesting party attempted to do so. If the requesting party contacts all other parties
and none oppose the request, the requesting party may make the request informally
by e-mail message. If a party opposes the request, or if the requesting party is
unable to contact any other party, the requesting party shall make the request by
formal motion and demonstrate good cause.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

24.5.334 SETTLEMENT CONFERENCE OR MEDIATION (1) Inits
discretion, the court may, either on its own motion or upon request of any party,
order a settlement conference or mediation at any time before it issues a decision in

any case pending before the court. A-hearing-examinerappointed-by-the-court
normally-conducts-the-settlement-conference: The court may appoint a settlement

master or mediator. If the partles use an outside settlement master or Hewevef—#

use—an—eutsrde medlator the partles shall gually share and—pay the expense of
hmng the—|c1c1eel+actetE this person unless they agree otherW|se Fhe-conference-may-be

(_) The eeeﬁ—mew—dmeet—that—the person W|th ultlmate settlement authorlty for

each party shall attend the settlement conference or mediation in person. Upon
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order of the court or agreement of the parties, the person with ultimate settlement
authority may participate by phone.

(3) _No party may disclose any statements or communications any participant
or attendee, including the settlement master or mediator, made in connection with
the settlement conference or mediation to anyone. No party may use any statements
or communications any participant or attendee, including the settlement master or
mediator, made during the settlement conference or mediation with regard to any
aspect of the litigation. No party may subpoena or otherwise require the settlement
master or mediator to testify in any future proceedings. No party may examine any
participant or attendee concerning any statements or communications that person or
any other participant or attendee, including the settlement master or mediator, made
or allegedly made in connection with the settlement conference or mediation.
However, the settlement master or mediator may disclose whether settlement was
reached and the terms of the settlement.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes amending ARM 24.5.334(1), proposed ARM
24.5.334(2), to more closely follow the federal rule because requiring the person with
ultimate settlement authority for each party to participate will make the settlement
conference or mediation a more effective and efficient tool. The court proposes
adding proposed ARM 24.5.334(3) to clarify which aspects of the settlement
conference or mediation are confidential.

24.5.336_TRIAL BRIEES AND PROPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW ANBBRIEES (1) The court may require any or all parties

to file trial briefs or etherdoecuments proposed findings of fact and conclusions of

3)Briefsand Any party may file either a trial brief or proposed findings of
fact and conclusions of law, or both, mustbe-filed by the date set by the judge or
hearing examiner.

S 3 Ihe—eeert—enee&rages—any—part}ﬁhng—a—tﬁakbrief—erThe court

considers a trial brief or proposed findings of fact and conclusions of law filed by fax

or e-mail attachment compliant with the filing deadline as long as a party ensures
that the court recelves the hard copy orlqrnal at or before trial. to-submit-the

party e—marlmg Irng sueh a br|ef or proposed flndrngs and conclusrons by fax or e-
mail attachment shall further alse-file-the-eriginal-of-the-document-with-the-courtand

serve ensure that the other parties as+regquired-by-ARM-24-5-303 receive it the same
day the party files it with the court.
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AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

24.5.337 MOTION FOR RECONSIDERATION (1) Any party may move for
reconsideration of any erderer decision of the Workers' Compensation Court- only
upon the following three grounds:

(a) that the court overlooked some fact material to the decision;

(b) that the court overlooked some issue presented by the party that would
have proven decisive to the case; or

(c) that the court's decision conflicts with a statute or controlling decision not
addressed by the court.

(2) A party shall file any Fhe motion for reconsideration of a decision must-be
filed within the time set forth in ARM 24.5.320. afterthe-courtissues-its-orderor
decision: The court reviews the motion before any other party responds. The court
denies those motions it determines have no merit and orders the other party or

partles to respond to those motlons it determlnes may have merit. Ihe—eppe&ng

%he—tlme—fer—sueh If the court orders a response the—ee&rt |t deems the motlon
submitted for decision upon receipt of the response or the expiration of the time for
the response unless the court requests oral argument. The court does not consider
reply briefs from moving parties.

&) (3) Within 20 days of the its issuance of any erder-orfinral decision, the
court may, on its own motion, and-fer-geed-cause; reconsider the erder-or decision.

3} (4) If the-motionreguests a party seeks reconsideration of an appealable
order-orjudgment decision, the court does not deem the original erderorjudgment

decision final until and unless the court denies the motion.
(5) No party may file a brief in support of or opposition to a motion for
reconsideration that exceeds 5 pages.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes amending ARM 24.5.337(1), and adding (a) through
(c), to more closely mirror M. R. App. P. 20, because limiting the circumstances
under which a party may seek reconsideration will reduce the likelihood that a losing
party will simply make this motion as a matter of course. The court proposes adding
ARM 24.5.337(2), to allow the court to deny meritless motions at the earliest
moment, and ARM 24.5.337(5), to limit the length of briefs. Both additions will
promote efficiency, both for the court and the parties.

24.5.348 CERTIFICATION OF DECISIONS, APPEALS TO SUPREME
COURT (1) A party shall make any appeal Appeals from the Workers'
Compensation Court must-be-made as in the case of an appeal from a district court
as provided in M. R. Civ. P. 72.
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(2) Fhe-court'sfinal-certificationfor For the purposes of appeal, the court's
final certification is considered a notice of entry of judgment.

(3) A party appealing from the Workers' Compensation Court shall comply
Appeals-mustbe-ir-compliance with the Montana Rules of Appellate Procedure.

(4) The court certifies its decisions as final without a-determination-of
determining the amount of reasonable costs and attorney fees, except that:

(a) Atany-time-prior Prior to the court's issuance of the decision and
certification, a party to the dispute may submit file a motion requesting that the court
not certify the decision as final. A party filing this Such-a+requestmust motion shall
demonstrate include-a-showing-of good cause. upen-which-therequestis-based-

(b) The court in its discretion may grant the reguest motion, in which case the
deecision-of-the court must does not certify the judgment for purposes of appeal until
it determines the amount of the attorney fees and costs. is-determined-:

(c) A party may petition for new trial or request amendment to the court's
findings of fact and conclusions of law in accordance with ARM 24.5.344, regardless
Regardless of whether ernet the court has certified the decision is-eertified as final

for Qurgoses of appeal pwpeses—AR—M%—M#detemnes—and—Lm%s—the—ume

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, 39-71-2904, MCA

REASON: The court proposes adding the implementing reference to 39-71-2904,
MCA, to correct its previous omission.

5. The rules the court proposes to adopt provide as follows:

NEW RULE | PRETRIAL IDENTIFICATION OF WITNESSES AND
EXHIBITS (1) At the time set by the court, the parties shall exchange and file with
the court:

(a) alist of all lay witnesses, including those the parties identified in the
petition for hearing or response to petition for hearing, along with a summary of the
subject matter on which the parties expect each lay witness to testify;

(b) alist of all expert witnesses, including those the parties identified in the
petition for hearing or response to petition for hearing, along with a summary of the
subject matter on, and the nature of the facts and opinions to, which the parties
expect each expert witness to testify; and

(c) alist of all proposed exhibits, identifying the exhibit by date, author, and
number of pages.

(2) If a party considers another party's disclosures inadequate, the party shall
contact the other party within the time set by the court to request additional
information. If the party remains dissatisfied with the information provided by the
other party, the dissatisfied party may move to compel further disclosure in
accordance with ARM 24.5.316 and any deadline on these motions set by the court.
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AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes NEW RULE | as part of a comprehensive effort to
shift procedures from the scheduling order to the rules so that the scheduling order
can simply set forth deadlines while incorporating the rules by reference.

NEW RULE Il WITHDRAWAL OF ATTORNEY (1) If an attorney
representing a party is removed, withdraws, or ceases to act as such, the parties
shall follow the procedures set forth in M. U. Dist. Ct. R. 10 and 37-61-405, MCA.

AUTH: 2-4-201, MCA
IMP: 2-4-201, 39-71-2901, MCA

REASON: The court proposes NEW RULE II to formalize a practice already in effect
and provide procedural guidance to those parties for whom the withdrawal of their
attorneys was abrupt or unexpected.

6. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Concerned persons also may submit written data,
views, or arguments to Wendy Cash, Workers' Compensation Court, to be received
no later than 5:00 p.m., January 8, 2018: in person at 1625 11th Avenue, Helena,
MT; by mail at P.O. Box 537, Helena, MT 59620-0537; by fax at (406) 444-7798; or
by e-mail at dliwccfilings@mt.gov.

7. An electronic copy of this proposal notice is available through the court's
web site at http://wcc.dli.mt.gov/proposedrules/proposalnotice112417.pdf. The court
strives to make the electronic copy of the notice conform to the official version of the
notice, as published in the Montana Administrative Register, but advises all
concerned persons that if a discrepancy exists between the official printed text of the
notice and the electronic version of the notice, the court considers only the official
printed text. In addition, although the court works to keep its web site accessible at
all times, concerned persons should be aware that the web site may be unavailable
during some periods, due to system maintenance or technical problems, and that a
person's difficulties in sending an e-mail do not excuse late submission of
comments.

8. The Workers' Compensation Court maintains a list of interested persons
who wish to receive notices of rulemaking actions proposed by this court. Persons
who wish to have their names added to the list shall make a written request that
includes the name, e-mail address, and mailing address of the person to receive
notices and specifies that the person wishes to receive notices regarding Workers'
Compensation Court rulemaking actions. Persons may make these written requests
to the Workers' Compensation Court: in person at 1625 11th Avenue, Helena, MT;
by mail at P.O. Box 537, Helena, MT 59620-0537; by fax at (406) 444-7798; by e-
mail at dliwccfilings@mt.gov; or by completing a request form at any rules hearing
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held by the court. The court sends notices by e-mail unless a person notes a
preference to receive notices by mail in the request.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

10. With regard to the requirements of 2-4-111, MCA, the Workers'
Compensation Court has determined that the amendment and adoption of the
above-referenced rules will not significantly and directly impact small businesses.

11. The Workers' Compensation Court has designated Wendy Cash to
preside over and conduct the hearing.

/s Wendy S. Cash [/s/ David M. Sandler
Wendy S. Cash, Rule Reviewer David M. Sandler, Judge
Workers' Compensation Court Workers' Compensation Court

Certified to the Secretary of State November 8, 2017.
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