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IN THE WORKERS’ COMPENSATION COURT OF THE STATE OF MONTANA |

CATHERINE E. SATTERLEE, et al., )
)
Petitioners, ; WCC No. 2003-0840
VS. )
) INTERVENERS’ RESPONSE TO
LUMBERMAN'S MUTUAL CASUALTY ; PETITIONERS’ MOTION FOR
COMPANY, et al. g PARTIAL SUMMARY JUDGMENT

Respondent/Insurer.

Petitioners argue that § 39-71-710, MCA is unconstitutional because it denies
them equal protection by denying them full permanent total disability benefits (“PTD")
allowed to other similarly situated claimants who are not retired. Petitioners further
argue that the Montana Supreme Court, in Reesor v. Montana State Fund, 2004 MT
370, 325 Mont. 1, 103 P.3d 1019, has already disposed of this issue by holding that
§ 39-71-710's denial of permanent partial disability benefits (“PPD") is an
unconstitutional denial of equal protection. Finally, Petitioners argue that § 39-71-710 is
also unconstitutional because it delegates state sovereignty to the federal government.
As set forth below, Petitioners have not satisfied their heavy burden of proving “beyond
a reasonable doubt" that the challenged statute is unconstitutional as it relates to PTD
benefits.

Not only do Petitioners fail to carry their heavy burden, further inquiry reveals
sound reasons for the different limitations provided by the Legislature for PPD benefits
(limited to 375 weeks) and PTD benefits (limited only at retirement). The Legislature’s
limitation on PTD benefits is consistent with its legitimate governmental interest in
assisting a worker with wage-loss benefits at a reasonable cost to employers, If
extended into retirement, a worker receiving PTD benefits would receive a windfall --
PTDI wage-loss benefits as well as retirement benefits — at an unreasonable cost to
employers.

. The Petitioners’ Motion for Summary Judgment is Premature,

Preliminarily, this Court should deny Petitioners’ Motion for Partial Summary
Judgment as premature. As the Court is aware, summonses were issued to hundreds
of workers’ compensation insurers inviting them_ to pariicipate in the briefing and
argument of Petitioners’ constitutional challenges.1 Responses to these summonses
were originally due on June 6, 2005, and that date was extended for at least some
insurers to June 20. Subsequently, the Court set a briefing schedule and granted
intervening insurers an extension to respond to Petitioners’ Motion for Partial Summary
Judgment by September 1, 2005.

* By making this Response to the Petitioners' Motion for Summary Judgment, Intervenors do not concede
that this litigation, which concerns specific claims made against other insurers, applies to them,
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. The Court should refrain from hearing and deciding Petitioners’ Motion until such
time as Intervenors are permitted (a) access to factual discovery taken to date, and
(b) an opportunity to explore through discovery the factual basis for Petitioners’ claims,
including, but not limited to whether a class of similarly situated injured workers even
exists, and whether Petitioners would qualify as members of a class based on their
intent and ability to work after retiring or becoming eligible to retire. For example, it is
not known to Intervenors, without the benefit of discovery, the age at which Petitioners
would have become eligible to receive Social Security retirement benefits, much less
whether Petitioners were or will be eligible to receive retirement benefits from an
alternative retirement system (or the criteria for such an alternative system). The
Intervenors have had no opportunity to engage in discovery, or even to participate in or
to acquire copies of the discovery taken to date. To the extent that the Court's ruling is
intended to apply to Intervenors through further common fund or class certification
proceedings, Intervenors respectfully submit that granting Petitioners’ Motion for Partial
Summary Judgment would deprive Intervenors of their fundamental rights to due
process. Accordingly, the Court should deny Petitioners’ Motion for Summary
Judgment and grant Intervenors the opportunity to obtain and take the discovery
réecegs%rg( f;o oppose Petitioners’ Motion. See § 24.5.326 A.R.M., see also MONT. R.

wv. P. .

. The Montana Legislature Did Not Violate the Equal Protection Clause of the
I\Bllontana State Constitution by Deciding Not to Make PTD a Lifetime
enefit.

A. Because the Court in Reesor did not address any issues relating to
PTD benefits, Reesor does not control the outcome of this case.

Petitioners suggest that the constitutional question has already been seitled by
the Montana Supreme Court in Reesor. Petitioners are wrong, as the Montana
Supreme Court does not decide issues not raised by the parties. Dempsey v. Allstate
Ins. Co., 2004 MT 391, 9] 36, 325 Mont. 207, 219, 104 P.3d 483, 490. In Reesor, the
question before the Court was whether § 39-71-710's limitation on PPD benefits was
constitutional. The Court itself narrowly defined the issue before it:

The only issue on appeal is whether the age limitation on PPD benefits,
zet forih in § 39-71-710, MCA, violates Article Il, Section 4 of the Montana
onstitution.

Reesor, 1 2. The Court simply did not address the precise question presented here,
which concerns only PTD benefits. As shown below, PTD benefits differ substantially
from the PPD benefit scheme analyzed in Reesor.

B. Petitioners must prove, beyond a reasonable doubt, that § 39-71-710
is unconstitutional as it relates to PTD benefits.

Not surprisingly, Petitioners do not address the applicable legal standard. This
Court must presume the constitutionality of the challenged statute, and the Petitioners
have the burden of proving, beyond a reasonable doubt, that § 39-71-710's treatment
of PTD benefits is unconstitutional. State v. Butler, 1999 MT 70, { 8, 294 Mont. 17, 19,
977 P.2d 1000, 1002.
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C. The proper classes in this case are retired and non-retired workers,
not the young and the old.

As noted in Reesor, the first step in any equal protection challenge is to identify
the classes involved and to determine whether they are similarly situated. Reesor, | 10.
Petitioners argue that the age-based classification used in Reesor applies to this action.
In Reesor, the Petitioner proposed two classes of persons: (1) PPD eligible claimants
who receive or are eligible to receive social security retirement benefits; and (2) PPD
claimants who do not receive and are not eligible to receive social security retirement
benefits. Reesor, § 10. The Respondent in Reesor did not contest that classification.
Because the Supreme Court does not address issues not raised by the parties, whether
the age-based classification system proposed by the Respondent in Reesor accurately
identifies the classes involved here is an open question. Since § 39-71-710 does not
discriminate based on age, but rather on retirement status, the classes should be
defined as retirees and non-retired workers.

As stated above, the question before the Court in Reesor was the
constitutionality of the age limitations for PPD benefits set forth in § 39-71-710, MCA,
which provides: 7

(1) If a claimant is receiving disability or rehabilitation compensation
benefits and the claimant receives social security retirement
benefits or is eligible to receive or is receiving full social security
retirement benefits or retirement benefits from a system that is an
alternative to social security retirement, the claimant is considered
to be retired. When the claimant is retired, the liability of the
insurer is ended for payment of permanent partial disability benefits
other than the impairment award, payment of permanent total
disability benefits, and payment of rehabilitation compensation
benefits. However, the insurer remains liable for temporary total
disability benefits, any impairment award, and medical benefits.

(2) If a claimant who is eligible under subsection (1) to receive
retirement benefits and while gainfully employed suffers a work-
related injury, the insurer retains liability for temporary total
disability benefits, any impairment award, and medical benefits.

§ 39-71-710, MCA (emphasis added).

The statute does not distinguish between persons based on their age, but rather
on their retirement status. Accordingly, the classes affected by § 39-71-710 are retirees
and non-retired workers. More importantly, retirement eligibility is not tied to age alone,
as plaintiffs suggest. Rather, even for Social Security retirement benefits, age is only
one component in determining whether a person is eligible to receive retirement
benefits. See 20, C.F.R. §§ 404-498. To qualify for Social Security benefits, a person
must have made sufficient contributions to the retirement plan during the course of
his/her working life. Even once sufficient contributions are made, eligibility occurs at
different ages for different people, depending on each person's year of birth. Of course,
§ 31-71-710 also contemplates eligibility for alternative retirement plans, which may or
may not have any age criteria at all. Thus, although age may be a criterion for certain
retirement plans, years of working service is a more consistent proxy for retirement
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eligibility. Because retirement plans (and their criteria for eligibility) are diverse, PTD
claimants cannot be defined solely by age for purposes of retirement benefit eligibility.
Consequently, Petitioners’ allegations of equal protection violations should be
dismissed.

D. Even if classes of PTD claimants could be considered similarly
situated in the abstract, the Legislature’s decision to distinguish
between retired and non-retired persons is Constitutional.

Perfection in making classifications is neither possible nor necessary.
Neither is mathematical nicety or perfect equality. Rather, where the
goals of a classification are legitimate, and the classification is rationally
related to the achievement of those goals, the statute should be
constitutionally upheld.

McClanathan v. Smith (1980), 186 Mont. 56, 67-68, 606 P.2d 507, 513. In this case,
the Legislature's limitation on PTD benefits should be upheld as rationally-related to the
objective of providing wage-loss benefits at a reasonable cost to employers. By
truncating PTD benefits at retirement, the Legislature recognized that disabled, retired
workers would not generally be working.

The Montana Legislature has expressly stated its goals with respect to providing
workers' compensation benefits.

It is an objective of the Montana workers’ compensation system to
provide, without regard to fault, wage supplement and medical benefits to
a worker suffering from a work-related injury or disease. ... [T]he wage-
loss benefit should bear a reasonable relationship to actual wages lost as
a result of a work-related injury or disease.

§ 39-71-705(1), MCA. The policy objective behind the Workers' Compensation Act is
thus to provide wage supplementation to injured workers in order to mitigate the
‘negative impact on the worker, the worker's family, the employer, and the general
public.” § 39-71-105(2), MCA. The Legislature was not attempting to assist younger
persons or to mitigate the impact of a worker's removal from the workforce due to
retirement or for reasons other than injury or disease.

To accomplish its goal, the Legislature was required to identify those persons
who are not members of the work force, whose absence is not due to injury or disease,
and whose receipt of PTD benefits would not advance the policy of mitigating the
negative impacts created when workers leave the work force due to injury or disease.
Of course, in the absence of a list of such persons, the Legislature must necessarily
identify classes that best describe who is and who is not a member of the work force. In
§ 39-71-710, the Legislature relies upon a person’s retirement status as an indication
that they are not members of the work force. ,

Not surprisingly, retirement status is a fairly accurate gauge of who works and
who does not. Only 30.8% of 65 year old males and 24.6% of 65 year old females
receiving social security retirement continue to work. (See U.S. Bureau of the Census
and U.S. Bureau of Labor Statistics, Current Population Survey. Civilian Labor Force
Status, By Age and Gender (Mar. 2004 Supp.), attached as Exhibit 3 to the Affidavit of
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Paul E. Polzin (Docket Entry #227).) Clearly, in relying on retirement status as a means
of identifying persons who are not members of the work force, whose absence from the
work force i1s not due to injury or disease, and whose absence does not result in the
negative impacts which the Act seeks to mitigate, the Legislature has created a
generally accurate, albeit imperfect, classification system. This classification system is
rationally related to the legitimate legislative goal of limiting workers' compensation
benefits to those persons whose absence from the work force, due to injury or disease,
creates the negative impacts recognized by § 39-71-105(2). Accordingly, § 39-71-710's
classification system is constitutional because the goals of the classification are
legitimate, and because the classification is rationally related to the achievement of
those goals.

A close analysis of Petitioners’ argument demonstrates that Petitioners
themselves do not wholly adopt the pure "age-based” classification scheme that they
urge upon the Court. The Petitioners distinguish between working retirees who suffer a
work-related PTD injury and non-retired workers who suffer the same injury. This is, at
best, a dubious classification system because the substantial majority of retirees do not
work. Again, such classes could hardly be considered similarly situated. However,
even if Petitioners' scheme made some sense, Petitioners have completely failed to
allege that they are even within the class they seek to “protect.” Petitioners have not
alleged that they intended to continue to work beyond retirement age or that they are
physically capable of doing so, even assuming that the PTD injury in question had not
occurred. The question as to whether each of the Petitioners is among the small
minority of persons who would have chosen to continue to work — and would have been
able to do so — beyond retirement is a question of fact.

Significantly, none of the Petitioners have alleged any facts relating to this
question. Moreover, the intervening Respondents have had no opportunity to engage in
discovery, much less to participate in or to even acquire copies of the discovery taken to
date. See § 24.5.326 A.R.M., see also MONT. R. Civ. P. 56(f). Indeed, it is likely that
some or all of the Petitioners’ employers have mandatory retirement policies such that
the Petitioners would not have had the option to continue to work beyond a specified
age. Because there are questions of fact as to each Petitioners’ intent and ability to
continue fo work beyond retirement age, Petitioners' Motion for Summary Judgment
should be denied.

E. Retirees and Non-Retired Persons Are Not Similarly Situated.

The Montana Supreme Court has held that the equal protection clause of the
Montana Constitution does not preclude different treatment for groups not similarly
situated:

The basic rule of equal protection is that persons similarly situated with
respect o a legitimate governmental purpose of the law must receive like
treatment. - However, the equal protection clause does not preclude
different treatment of different groups so long as all individuals within the
group are treated the same. Thus, to prevail on an equal protection
challenge, a party must demonstrate that the state has adopted a
classification which discriminates against individuals similarly situated by
treating them differently on the basis of that classification. If the classes
are not similarly situated, then the first criterion for proving an equal

INTERVENERS' RESPONSE TO PETITIONERS' MOTION FOR
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protection violation is not met, and it is not necessary for us to analyze the
challenge further.

Rausch v. State Compensation Insurance Fund, 2005 MT 140, §| 18, 327 Mont. 272, |
18, 114 P.3d 192, ] 18.

As demonstrated above, the classes impacted by § 39-71-710 are retirees and
non-retired workers. These classes are not similarly situated.

Retired persons have an income stream from sources other than wages. In
2003, for example, the average monthly retirement benefit for males from social security
was $1,038.90. (Social Security Administration, Annual Statistical Supplement, 2004, at
Table 5.B4, available at
http://www.ssa.gov/policy/docs/statcomps/supplement/2004/5b.pdf, attached as
Exhibit A) Thus, retired persons are not dependent upon wages earned from work.
Indeed, as shown above, the vast majority of retirees do not work. Non-retired workers
however, are entirely dependent upon wages earned at work because they have no
source of retirement income. Thus, as a general rule, persons who are receiving
benefits, or are eligible to receive benefits, under social security or an alternative
system, do not face the complete and devastating loss of income faced by non-retired
workers who experience a wage loss. Of course, this loss of income faced by non-
retired, injured workers is precisely the evil that workers’ compensation benefits are
intended to mitigate. PTD benefits give injured workers an income until such time as
they can qualify for retirement income.

Another factor that heightens the economic difference between retirees and non-
retired workers is that retirees have had a lifetime to build a retirement income quite
apart from social security. Indeed, on average 42.1% of males receiving social security
retirement benefits also have other forms of retirement, such as company or union
pensions, federal government retirement, US military retirement, state or local
government retirement, US railroad retirement, annuities, and IRA, KEOGH, or 401(k)
type plans. (See U.S. Bureau of the Census and U.S. Bureau of Labor Statistics,
Current Population Survey: Retirement Income by Source (Mar. 2004 Supp.), attached
as Exhibit 5 to the Affidavit of Paul E. Polzin (Docket Entry #227).) Thus, for 43.1% of
retirees, their post retirement income is greater than the average male social security
retirement income.

Retirees are significantly different than non-retired workers with respect to the
impact of a PTD injury. Accordingly, the retired and non-retired classes affected by §
39-71-710 are not similarly situated. Thus, “the first criterion for proving an equal
protection violation is not met, and it is not necessary...to analyze the challenge
further." Rausch, 1 18.

F. § 39-71-710’s Limitation on Post-Retirement PTD Benefits is
Rationally Related to a Legitimate Government Interest.

As stated in Reesor, when conducting an equal protection analysis, the Supreme
Court selects the rational basis test when neither strict scrutiny nor middle tier scrutiny
apply. Reesor, ] 13. Strict scrutiny applies when a law discriminates against a suspect
class or denies a fundamental right. /d. Middle tier scrutiny applies when a law affects
a right conferred by the Montana Constitution that is not found in the Declaration of

INTERVENERS' RESPONSE TO PETITIONERS' MOTION FOR
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Rights. /d. As discussed below, Petitioners' reliance on the age-based classification
| scheme used in Reesor is misplaced because § 39-71-710 does not distinguish
| between persons based upon their ages but, rather, on their retirement status.
| However, for the purpose of determining the level of scrutiny to apply, it makes no
| difference whether § 39-71-710 distinguishes between persons based on age or
| retirement status. Neither the elderly nor the retired are suspect classes, and the
| receipt of PTD benefits is not a fundamental right. Thus, strict scrutiny does not apply.
| Likewise, middle tier scrutiny does not apply because neither retirement nor the receipt
| of PTD benefits are rights conferred by Montana's Constitution. Accordingly, because
| strict scrutiny and middle tier scrutiny do not apply, the rational basis test is the
| appropriate analysis in this case. ,

Under the rational basis test, the law or policy must be rationally related to a
legitimate government interest. Snetsinger v. Montana University System, 2004 MT
390, 1 19, 325 Mont. 148, ] 19, 104 P.3d 445, { 19. Terminating PTD benefits upon
retirement is rationally related to the legitimate government interest of containing
employer costs related to the provision of workers' compensation benefits.

The Workers’ Compensation Act expressly lists this policy objective:

It is an objective of the Montana workers' compensation system to
provide, without regard to fault, wage supplement and medical benefits to
a worker suffering from a work-related injury or disease. Wage-loss
benefits are not intended to make an injured worker whole; they are
intended to assist a worker at a reasonable cost to the employer.
Within that limitation, the wage-loss benefit should bear a reasonable
aglationship to actual wages lost as a result of a work-related injury or
Isease.

§ 39-71-105(1), MCA (emphasis added). Dispelling any doubt about the legislature's
policy proclamation, the Supreme Court has also recognized this legitimate
governmental objective:

Even a cursory glance at the legislative history and statute indicates a
concern over the high cost of the Workers’ Compensation program to the
State of Montana and the employers involved in the program. . . .
“[Plromoting the financial interests of businesses in the State or
potentially in the State to improve economic conditions in Montana
constitutes a legitimate state goal." Meech v. Hillhaven West, Inc.
(1989), 238 Mont. 21, 48, 776 P.2d 488, 504. (Citation omitted.) A
purpose would be to provide for injured workers at a reasonable cost.

Stratemeyer v. Lincoln County (1993), 259 Mont. 147, 153, 855 P.2d 506, 510.

Thus, one of the governmental interests that the Workers’ Compensation Act
seeks to promote is the containment of employers’ costs related to providing workers’
compensation benefits. This is a legitimate government interest and Petitioners have
not alleged or argued otherwise. It is axiomatic that to mandate employer-provided
workers' compensation benefits without regard to the costs thereof would place
extraordinary financial burdens on employers and businesses within Montana. Thus, to
attract business and promote economic development, the Montana Legislature has a

INTERVENERS' RESPONSE TO PETITIONERS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT ~ PAGE 9




SEP @1 '@S ©2:25PM CROWLEY LAW FIRM PLLP P.12716

legitimate interest in containing the costs of workers’ compensation benefits incurred by
employers. Indeed, time and again, economic development has been found to be a
legitimate government interest. Banner v. U.S., 303 F.Supp.2d 1, 22 (D.D.C. 2004)
("[Economic development] is entirely legitimate and has consistently been found to
provide a rational basis [for equal protection challenges].”). Thus, there is no serious
question that the Legislature's cost containment objective is a legitimate government
interest that this Court should not second-guess.

The PPD benefits addressed in Reesor are limited to a maximum of 375 weeks.
§ 39-71-703, MCA. This time limitation helps to contain the cost of workers’
compensation benefits. Thus, even after Reesor, which struck down the denial of PPD
benefits upon retirement, an employer’s liability for PPD benefits is still limited to 375
weeks. PTD benefits, on the other hand, have no such inherent limitation. Indeed, the
only limit on PTD benefits is that portion of § 39-71-710 that Petitioners seek to
invalidate. Unlike the PPD benefits addressed in Reesor, PTD benefits, in the absence
of § 39-71-710’s limitations, would become a lifetime benefit. Of course, in the absence
of § 39-71-710's termination of PTD benefits upon retirement, an employer’s liability for
PTD benefits becomes astronomical. In 2004, the maximum weekly PTD rate was
$487.00. Assuming a 60 year old worker was permanently and totally injured in 2004
and lives to be 79 (the average U.S. female life expectancy) the "lifetime” PTD benefit
amounts to $481,156.00 ($487.00 x 988 weeks). By contrast, the maximum PTD
exposure if PTD benefits stopped at retirement would be $126,620.00 ($487.00 x 260
weeks). Without terminating PTD benefits at retirement, an insurer's or self-insured
employer’s liability would increase, in this case, by 380%.

Workers’ compensation benefits are not intended to be a windfall. They “are not
intended to make an injured worker whole; they are intended to assist a worker at a
reasonable cost to the employer.” § 39-71-105(1), MCA. Thus, workers' compensation
benefits must be balanced against their cost to employers and the economy. To
achieve the optimal balance between benefits and costs, the benefits must be limited in
some fashion. In enacting § 39-71-710, the legislature has simply limited the PTD
benefits to achieve such balance — and has done so by denying such benefits to a class
of persons who would not generally be eligible for such benefits anyway because most
members of the class do not work.

IR § 39-71-710 Does Not Unconstitutionality Delegate Legislative Authority to
the Federal Government.

Petitioners argue that § 39-71-710 unconstitutionally delegates legislative
authority to the federal government by pegging retirement age, and therefore the age at
which PTD benefits may be denied, to the federal social security retirement age.
Petitioners further argue that because the federal government may conceivably adjust
the retirement age in the future, the Montana Legislature has delegated ifs legislative
functiondto thde federal government by allowing it to set the age at which PTD benefits
can be denied.

Once again, Petitioners rely on the age-based classification system used in
Reesor. However, as shown above, that system does not accurately describe the
classes affected by § 39-71-710. Section 39-71-710 makes no age based distinction,
but rather distinguishes between retired persons and non-retired workers. In using

INTERVENERS' RESPONSE TO PETITIONERS' MOTION FOR
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social security retirement criteria as an indication of when a person is retired, the
Legislature has done nothing more than adopt a common definition of “retired" for the
purpose of identifying retired persons who are not members of the work force and
whose absence does not create the negative impacts PTD benefits are intended to
mitigate. Adopting terminology from federal legislation is hardly a delegation of
legisiative power. The Montana Code Annotated abounds with references to and
reliance upon federal terminology and definitions. For instance:

“‘Adjusted gross income” is “the taxpayer's federal income tax adjusted gross
income ...."” § 15-30-111, MCA.

Likewise, “[qlualified health care expenses means expenses paid by a member
for medical care, as defined by 26 U.S.C. 213(d), for the member or the member's
dependent as defined by 26 U.S.C. 152." §2-18-1303(9). § 2-18-1303(9), MCA
(emphasis added).

Similarly, “[tlhe department shall establish, through contracted services, a plan
under a tax-exempt entity that qualifies as a voluntary employees’ beneficiary
association trust pursuant to section 501(c)(9), of the Internal Revenue Code, 26 U.S.C.
501(c)(9).” § 2-18-1304, MCA (emphasis added).

For purposes of national guard service, “[a]ctive duty” means at least 30
consecutive days of full-time state active duty ordered by the governor pursuant to
Article VI, section 13, of the Montana constitution or of full-time national guard duty, as
defined in 32 U.S.C. 101. § 10-1-902, MCA (emphasis added).

Clearly, reliance upon federal terminology is not a delegation of the legislative
function of the Montana Legislature.

In arguing that § 39-71-710 delegates the legislative function to the federal
government, Petitioners rely exclusively on Lee v. State 81981), 195 Mont. 1, 635 P.2d
1282. At issue in that case was §61-8-304, MCA (1979), which required the attorney
general to post highway speed limits in accordance with those speed limits required by
the federal government as a prerequisite for state highway funds. The statute further
required the attorney general to "change the speed limit adopted pursuant to this
section to comply with federal law.” The Montana Supreme Court declared the statute
unconstitutional because in enacting that statute the Legislature had permanently pre-
empted itself from establishing highway speed limits that differ from those required by
the federal government. Lee, 195 Mont. at 10, 635 P.2d at 1287 (“The evil we find in [§
61-8-304] is the permanent delegation of the legislative sovereign power.”). Thus, for a
statute to unconstitutionally delegate the legislative function it must permanently enjoin
the legisiature from future legislation of the subject matter.

Section 39-71-710 does no such thing. In § 39-71-710 the Montana Legislature
does not permanently enjoin itself from legislating the conditions which must be met for
an individual to qualify for PTD. Unlike § 61-8-304, § 39-71-710 contains no mandate
that a state government agency or official adopt pofential future federal legislation.
Given the lack of any direction to adopt such potential future legislation, the Court need
not stretch “every possible presumption . . . in favor of the constitutionality of [the]
legislative act,” to interpret § 39-71-710 to merely reference the 1981 eligibility criteria
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for Social Security retirement benefits. A plain reading of the statute lends itself to such
a constitutional interpretation.

V. Conclusion

Section 39-71-710's limitation on PTD benefits is constitutional. To treat retirees
differently than non-retired workers is not a denial of equal protection because those
two groups are not similarly situated. Moreover, even in the event that a work-related
permanent total injury, suffered by a retired person, makes the two groups similar, the
denial of PTD benefits to retired persons is not unconstitutional because it is rationally
related to the legitimate government interests of cost containment and ensuring that
PTD benefits are limited to only those persons whose absence from the work force
creates negative impacts. Finally, § 39-71-710 does not unconstitutionally delegate the
legislative function to the federal government because the statute merely adopts federal
terminology and does not permanently enjoin the legislature from legislating PTD
benefits.

WHEREFORE, Respondents respectfully request that this Court issue an order
denying summary judgment.

f.-

Dated this ['9 day of September, 2005,

CROWLEY, HAUGHEY, HANSON,
TOOLE & DIETRICH P.L.L.P.

Attorneys for the Moving Intervenors

(listed ahove

CERTIFICATE OF SERVICE

I, STEVEN W. JENNINGS, one of the attorneys for the law firm § ,@rowley,
Haughey, Hanson, Toole & Dietrich P.L.L.P., hereby certify that on the 2 day of
September, 2005, | mailed a true and correct copy of the foregoing document, postage
prepaid, to the following: -

Mr. James G. Hunt _ Mr. Thomas J. Murphy
Hunt & Molloy Law Firm Murphy Law Firm

310 Broadway PO Box 3226
Helena, MT 59601 reat Falls, MT 6940373226
/

STEVEN W. JENNINGS

v

INTERVENERS' RESPONSE TO PETITIONERS' MOTION FOR
PARTIAL SUMMARY JUDGMENT - PAGE 12




SEP @1 DS ©62:27PM CROWLEY LAW FIRM PLLP P.15716

5.8 OASDI Current-Pay Benefits: Retired Workers

Table 5.B4—Number, percentage, and average monthly benefit, by year of entitlement as retired worker and
sex, December 2003

All retired workers Men Women

Pereant-| Cumulp=| Average Percants| Cumuls=| Average Percent-| Cumula-| Average

ngo five| menlhly age tiva| monlthly age tiva| monthiy

Yaar of dlatribu-|  percent- benefll dlsirlbu-|  percent- benefit distribu=|  percent- benafit
entfiement Nurmber tion age ® (dollars) Number fion age®| (doliars) Number tion aga®| (dolars)
Total 29,547,530 100,0 922,10 15,253,930 100.0 oo 1,098,90 14,293,600 100.0 [, 797.50

Summary data
20002003 6,779 060 22,9 rs 954,60 3,703,140 243 ... 1,110.80 3,075920 21.5 P 766.90
1995-1989 7115270 24.1 . e 909.00 3,832,630 251 o 4 1,042,110 3,282,840 23.0 A5 763,80
1990-1994 6,045,270 205 A 808.80 3,290,080 218 % 1,021.40 2,755 210 19,3 o o 774.00
1985=1989 4,718,830 18.0 kv 897.10 2,404,550 15,8 00b 981.80 2,312,060 16.2 A 805.00
1990-1504 2,976,540 10.1 oa 934.00 1,360,960 8.9 981.10 1,617,560 1.3 3B6,00
19751979 1,382,170 4.7 - e 967.70 519,330 34 ... 1,039.60 862,840 6.0 1.4 924.40
1070=1874 449,070 1.5 e 879.80 127,450 0.8 i 912.60 321,820 a3 e 866,70
19651969 74.500 0.3 o 816.40 14,860 0.1 846.60 69,660 a4 410.20
Belore 1685 7,020 b 709.10 850 b §91.00 8,070 2 o 711.90
Singie-year data

2003 1,650,310 58 5.8 958.90 888,200 58 58 112590 762,110 83 653 764.30
2002 1,712,080 58 11.4 959.10 832,970 6.1 1.8  1,116.80 778,120 58 10,8 770,20
2001 1,638,880 55 16.9 535,80 894,860 5.9 17.8  1,089.10 744,020 52 16.0 760.30
2000 1,777,980 6.0 229 960.60 887,310 6.5 243 1,111.20 790,670 5.5 215 772,60
1899 1,553,720 53 28.2 826.90 851,880 S8 299 1,068,50 702,030 4,9 264 755.10
1998 1,429,420 4.9 331 906,40 778.080 5.1 350 1,041.80 661,340 4.5 31.1 747.10
1967 1,405,230 48 37.8 $02.40 751,850 4.9 3.8 1,037.00 853,780 4.8 358 747,70
1994 1,407,100 4.8 42,6 801,40 732,500 4.4 44,7  1,029.40 674,600 4.7 404 762.40
1995 1,309,800 4.4 47,0 906,10 718,910 4.7 494 1,029.20 590,890 41 44.5 756.40
1994 1,202,450 43 51.4 907,90 701,400 4.6 540 1,028.20 581,050 4.1 48.6 762.70
1983 1,251,710 4.2 556 906.30 686,200 a5 58.5 1,021.10 563,510 3.8 52.5 785,90
1992 1,234,250 42 59.8 B80B8.40 875,830 4.4 829 1,021.30 558,820 3.9 564 771,80
1991 1,158,470 39 @37 909.70 629,240 41 671 1,018:30 528,230 37 60.1 7680.60
1890 1,118,380 3.8 67.5 811,40 585,580 39 710 1,017.20 522,800 a7 638 790,80
1989 1,051,090 3.8 71.0 903,30 549,660 38 746  1,003.00 501,430 a5 873 754,00
1988 994,470 34 74.4 £96.40 511,880 3.4 77.9 $00.20 482,580 3.4 70.8 789,00
1987 944 790 3.2 77.8 893.80 480,110 a1 81.1 984.70 484,880 33 73.9 810.10
1986 207,520 31 B0.7 894.20 457,810 30 84.1 ~870.40 449,710 3.1 77.0 816,70
1985 818,760 2.8 834 891,20 405,090 2.7 88.7 964,20 413,670 29 79.9 829.60
1984 728,120 2.5 8s.9 €91,70 345,840 23 89.0 946.70 278,280 2.6 82.6 640.80
1983 678,510 23 88.2 208.20 317,520 2.1 1.1 860.30 360,980 25 B85.1 884,30
1982 595,830 20 90.2 931.20 271,870 1.8 92.9 983.30 323,760 2.3 874 887.50
1961 517,210 18 92.0 976,30 229,230 1.5 944 1,044.50 287.980 2.0 8.4 B25.60
1980 458,070 1.6 B3.5 891.40 182,500 13 B5.7 1,088.70 288,570 1.8 21.3 834,90
1879 388,800 1.3 84.4 898.00 155,110 1.0 98.7 1,080.70 233,780 1.6 929 943,20
1978 320,240 1.1 95.9 984,00 122,260 0.8 57.5 1,062,280 197.980 1.4 94,2 935,30
1B77 250,450 [«X:3 96.8 $63.50 94,710 0.6 $6.1  1,039.80 166,740 1.1 95.4 $17.10
197€ 233,250 0.8 97.8 837.70 82,080 0.5 8.8 889.20 161,170 11 964 909,30
1975 188,330 0.6 98.2 920.40 65,170 0.4 29.1 961.40 124,160 0.8 97.3 896.80
__________________________________________________ T T T T T TContinues)

tabbles

A

5.36 ¢ Annual Statistical Supplement, 2004
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5.B OASDI Current-Pay Benefits: Retired Workers

Table 5.B4—Number, percentage, and average monthly benefit, by year of entitlement as retired worker and

sox, Decembor 2003—Continued

All retired workera Men Women
Percent-| Cumula-| Average Percent-| Cumula-| Average Pereent=| Cumula-| Average
2g¢ fiva|  monthly age tive|  monthly age livea| monthly
Year of diatrlbu-|  percent- banef distribu-|  percent- benefil distribu=|  percent- banefil
entitiement Number tion mge | (dollars) Number lion age | (dollars) Number tion age®| (dolers)
1974 148,360 0.5 83,7 895,10 46,120 03 3.4 834,20 102,760 0.7 98.0 877.50
1973 114,360 0.4 89.1 8681.20 33,080 0.2 99,8 902,50 81,280 0.6 93.6 873,40
1972 63,510 0.3 89.4 874.90 22,540 0.1 99.7 813.70 60,970 0.4 99.0 260.60
1871 80,670 0.2 99.6 862.40 16,510 0.1 80.8 898.10 45,160 0.3 B9.3 850.10
1970 41,650 0.1 99.7 854.10 10,200 [N 9.5 866.60 31,450 0.2 99,5 850,00
1969 28,940 0.1 958 837.10 8,200 o 59.9 862.40 22,740 0.2 99,7 8230.20
1968 10,780 0.1 929.9 826.70 4,040 ® 100.0 835.80 15,740 0.1 99.6 824.30
1987 12,660 b 9.9 805.8D 2410 b 100.0 841.70 10,250 0.1 99.9 797.40
1966 B,0R0 b 100.0 770,00 1.280 ° 100.0 831.90 8,800 b 99.9 752.30
1968 5,040 » 1000  788.50 930 b 100.0 852.40 4,110 L 100.0 774,00

SOURCE: Soclal Securlty Administration, Master Beneficiary Record, 10 percent sample.

NOTES; Provisions for Reilroad Retirement baneficiaries are describad in the sectlon Social Security (Old-Age, Survivors. and Disabilily insurance).
... mnol applicable,

2. Represents those entitled in specified year or later.
b. Lees than 0.05 percent.

CONTACT: Joseph Bondar (410) 865-0162 or Rona Blumenthal (410) 965-0163,

Annual Statistical Supplement, 2004 ¢ 5,37
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September 1, 2005

VIA FAX & U.S. MAIL
Workers’ Compensation Court
PO Box 537

Helena, MT 59624-0537

RE: Catherine E. Satterlee, et al. vs. Lumberman’s Mutual Casualty Company, et al.
WCC No. 2003-0840

Dear Clerk:

On behalf of our client insurance companies, enclosed please find “Interveners’ Response
to Petitioners’ Motion for Partial Summary Judgment™ in the matter referenced above for filing.
Please conform the cover sheet and retum in the envelope provided.

Thank you in advance for your assistance with this matter.
Sincerely yours,

CROWLEY, HAUGHEY, HANSON,
TOOLE & DIETRICH P.L.L.P.

/
Myma Henschel, Certified PLS
Legal Secretary to Steven W. Jennings
mlh
Enclosures
c (w/encl):  Mr. James Hunt

Mr. Thomas Murphy

ESTABLISHED 1495
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CROWLEY, HAUGHEY, HANSON, TOOLE & DIETRICH P.L.L.P.

ATTORNEYS AT LAW
500 TRANSWESTERN PLAZA I

490 NORTH 31ST STREET
P.O. BOX 2529
BILLINGS, MONTANA 59103-2529
TELEPHONE: (406) 252-3441

Date: September 1, 2005

FAX CORRESPONDENCE:
TO: Workers’ Compensation Court
FAX #: (406) 444-7798
FROM: Steven W. Jennings
RE: Catherine E. Satterlee, et al. vs. Lumberman’s Mutual

Casualty Company, et al.

THIS TRANSMISSION CONSISTS OF 16 PAGES (INCLUDING THIS COVER PAGE).
A HARD COPY OF THIS FAX WILL BE SENT BY MAIL.

IF FAX IS NOT FULLY RECEIVED, CALL (406) 252-3441, AND ASK FOR MYRNA HENSCHEL.

FOR RETURN FAX MESSAGES, SEND TO:

»%(406) 252-5292 - (PRIMARY NUMBER)

DOCUMENTS TRANSMITTED: Interveners’ Response to Petitioners’ Motion for
Partial Summary Judgment,

COMMENTSS: Please file the attached Response. If you have any questions, please contact
me at 406.255.7284. Thank you!

Notice: This electronic fax transmission may constitute an artorney-chient communication that is privileged at law, It
is not intended for transmission to, or receipr by, any unauthorized persons. If you have received this fax transmissicn
in crror, please destroy it without copying it; and notify the sender by reply fax or by calling the Crowley Law Firm, so
that our address record can be corrected. Thank you.

File No. 21-701-001




