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F'stitioner,
Vi Respondent Safeco’s
Simultaneous Answer Brief on
MONTANA STATE FUND, the Existence of a Common Fund

Fespondent/Insurer.
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Pursuarit to this Court's Amended Order Delineating Issues and Setting
Briefing Scheale, the above listed Safeco Respondents ("Safeco”) respectfully
submit this Sin:uffaneous Answer Brief On the Existence of a Common Fund.

The firs' three issues on which the Cburt requested briefing are dispositive
of Petitioner's :ommon fund claims:

(') Does acommon fund exist in this case?
(*) Is there an ascertainable class?
&) Is there an ascertainable fund?
If no common “und exists, either because the class or fund is not readily

ascertainable, then the Court need not reach issues related to retroactivity,
limitations, or constitutional arguments, all of which hinge on the existence of a
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common fund. To the extent that the Court finds it necessary to consider such
issues, Safecc incorporates the arguments presented in the Other Insurers’
opening brief eind in the briefs of the State Fund.

The 23-page novella submitted by Petitioner addresses these first three
issues only in conclusory fashion. Petitioner instead devotes the majority of his
brief to the purportedly retroactive scope of the common fund that he presumes
exists, and to 12lated limitations and laches arguments. Because Petitioner has
not meaningfu y explained why it is that he believes that a common fund exists,
and how a class and fund are readily ascertainable and identifiable, Safeco
respectfully rec uests an opportunity to submit a reply on any issues or reasoning
propounded w :h Petitioner's Simultaneous Answer Brief. Petitioner should not
be permitted ta sandbag Respondents on these issues with his Simultaneous
Answer Brief.

I PETITICNER’S OPENING BRIEF CONFIRMS THAT A COMMON FUND
IS NOT READILY IDENTIFIABLE.,

Pefition::r would have this Court believe that the common fund is fait
accompli as a 1esult of the Montana Suprerne Court's Reesor precedent.
Petitioner suggests that in Schmill v. Liberty Northwest Ins. Corp., 2005 MT 144,
327 Mont. 293, 114 P.3d 204, the Montana Supreme Court "answered all of the
present issues in favor of the Reesor Claimants."! Petitioner's unique and
distinct claim vias not before the court in Schmill, and nothing in that decision
affords Petitiorier a presumption that a common fund exists without further
inquiry. That inquiry shows that Petitioner cannot identify a common fund.
Petitioner canriot identify its aggregate value, much less the amount to which any
individual “Ree:sor Claimant” may be entitled. As such, no common fund exists.

Montan:i law sets forth the first element of the common fund doctrine as
follows:

F rst, a party, styled the active beneficiary, must create, reserve,
F "'eserve, or increase an identifiable monetary fund or benefit in
vihich aII active and non-participating beneficiaries have an
irterest.?

Furthermore, it is Petitioner’s burden as the party asserting the existence of a
~common fund "> show that each of the common fund elements are met.

! Patltroners Briei on Common Fund Issues, p. 3.

® Ruhd v. Liberty \lorthwest Ins. Corp., 2004 MT 236, 116, 322 Mont. 478, 116, 97 P.3d 561. 116.
(“There are three 2slements necessary to establish a common fund. First, a party, styled the active
beneficiary, must reate, reserve, preserve, or increase an identifiable monetary fund or benefit in
which all active ard non-participating beneficiaries have an interest. Second, the active
beneficiary must icur legal fees in establishing the common fund. Third, the common fund must
benefit ascertainz 1le, non-participating beneficiaries.”).
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L nder the common-fund doctrine .., parties purporting to have
brought about a pecuniary benefit to others bear the burden of
establishing both its value and the resulting enrichment of others
that justifies an equitable award of attorney's fees.®

With res sect to the first element, Petitioner must prove to the Court that he
created, preserved, or increased a common fund. “The fund must be an
existing, iden'ifiable monetary fund or benefit to which all of the beneficiaries
maintain an inturest.™

Reesor ignores the requirement that the purported common fund must be
an “existing" and “identifiable” monetary fund or benefit.® His reasons for doing
so are clear — |'e is completely unable to identify any existing monetary fund or
benefit. Nowhere in his 23-page brief does he identify an existing monetary fund
or benefit purp:irtedly created. No bank account was created in Reesor in which
a class of work:ars’ compensation claimants has an interest. Likewise, no funds
were deposited with the Court that might comprise a common fund. Thus, if an
existing and id=ntifiable fund was created in Reesor it must be identified by
means other tr an a convenient account name or number, or as in Hall, a specific
amount of tenc zred policy limits. See Hall, 2001 MT 314 at 5. Not only does
Petitioner fail 1 identify any existing fund or its value, he fails to even propose a
means by whic 1 such a fund or value could be identified.

20 Am. Jur. 2d Costs § 66 (2005).

* Mountain West I*arm Bureau Mut. Ins. Co. v. Hall, 2001 MT 314, 15, 308 Mont. 29, 38 P.3d ‘

825 (emphasis ac-ied).

® Rather, it appea s that Reesor has intentionally misquoted case law in order to avoid focus on ‘

this requirement. eesor quotes Hall as follows: |
\

“Iirst, a party (or muitiple parties in the case of a consolidated case) must create,
raserve, increase, or preserve a common fund. This party is typically referred to
a: the active beneficiary. Second, the active beneficiary must incur legal fees in
cutablishing the common fund. Third, the common fund must benefit
ancertainable non-participating beneficiaries.” (Pet.'s Br. at 15.)

The actual passa;; e reads:

First, one party must create, reserve, or increase a common fund. This party is
tyically referred to as the active beneficiary. The fund must be an existing,
ic'antifiable monetary fund or benefit to which all of the beneficiaries maintain an
irerest.

Sucond, the active beneficiary must incur legal fees in establishing the common
flind. :

- ” ko
Third, and finally, the common fund must benefit ascertainable, non-participating
beneficiaries. ‘

Hall, 2001 MT 31-: at 1] 15, 16 & 18 (emphasis added).




05/26/06 12:1¢6 8406 252 4613 M&K, P.C. [doo6 /016

£ Reesor Cannot Identify the Aggregate Amount of the
Common Fund

At Petiti::ner’'s request, this Court summoned 633 Montana workers'
compensation insurers. As Petitioner freely concedes, only 293 such insurers
have responded.6 Thus, less than half of those insurers who have potential
liability under Fileesor have even appeared in this action. Accordingly, even if we
assume that a mommon fund can be nothing more than the aggregate liability of
Montana insurcrs to Reesor type claimants, Petitioner cannot even identify that
liability becausr, absent an appearance by all Montana insurers, not all Reesor
claimants and lheir benefits can be identified and added together to compute the
aggregate valu:2 necessary to identify a common fund.

E. Reesor Cannot Identify the Individual Common Fund
Benefit Owed to “Reesor Claimants”

Even if 1l summoned insurers responded and identified all potential
Reesor claimants, the amount of their individual benefits would vary widely and
cannot be pres2ntfly known to compute an aggregate value of the fund. As the
State Fund points out in its brief, unique facts individual to each claimant must be
developed (in some cases on a retrospective basis) and assessed in light of the
Reesor decisic 1 and workers' compensation law to determine what amount, if
any, a particular individual claimant might receive under the Reesor precedent.
Such facts incl.ide medical and vocational information that will likely lead to
disputes as to mpairment ratings and medical restrictions. Thus, even in the
hypothetical cz se of perfect knowledge of the identities of all potential Reesor
claimants, their individual benefits cannot be known without years of research
and likely litigalion. Absent such knowledge, no aggregate value of a common
fund can be conputed. Thus, the purported common fund cannot be identified
and therefore dnes not exist.

Petitioncr's best effort to identify an existing common fund consists of the
unsupported ccnclusion that he created a common fund because his case led to
the Reesor pre:sedent. In his words, “Reesor satisfies the first criteria, because
he litigated and created the precedent that formed the common fund."”” Thus,
Petitioner asse ts that the establishment of the Reesor precedent is synonymous
with the creation of a common fund. However, this Court has ruled that, absent
an existing and identifiable fund, precedent alone is insufficient to find a common
fund:

[ 'The common fund doctrine requires more than the establishment
ol a precedent which may benefit others... .8

Y Petitioner’s Briel on Common Fund Issues, p. 2.
? petitioner's Briel'on Common Fund Issues, p. 15.
¥ Mathews v. Liba'ly Northwest Ins. Corp., 2004 MTWCC 55, 1 32, WCC No. 2001-0294.
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Reesor is a deuision that may aid individual claimants who choose to pursue
additional PPL! benefits. But, as explained above and in greater detail by the
State Fund in ils opening brief, unique facts individual to each claimant must be
developed anc assessed in light of the Reesor decision and workers'
compensation benefits law fo determine what amount, if any, a particular -
individual clair ant should receive under the Reesor precedent. This Court's
common fund holding in Mathews therefore applies with equal force in this case:

The [Supreme Court’s] decision established no more than a
precedet which may aid some workers in the pursuit of their
individu:l claims for benefits. Therefore, no common fund has
been criated.’

Absent proof ol an existing and identifiable monetary fund or benefit, no common
fund exists as u result of the Reesor precedent.

C. Petitioner Cannot Prove an Existing and Identifiable
Common Fund Given the Unsettled Scope of Reesor’s
Retroactivity

Even if t 1@ amount of benefits potentially due to individual claimants could
be determined without substantial factual investigation, and even if the aggregate
amount of PPLI benefits withheld under §39-71-703 (1999) could be calculated,
Petitioner still cannot identify the existing value of the common fund purportedly
created withoul knowing how far back to look. Any liability created by Reesor
would be a fun:tion of retroactivity. If the decision is not retroactive, then
individual claimants would not be entitied to benefits withheld under §39-71-703
prior to the Rec-sor decision, and thus no common fund could exist. However,
even if we ass\. me retroactive application generally, the extent of such
application is slill unknown because there has been no ruling on the definitions of
“closed,” "settled,” “final,” or “inactive” for the purpose of identifying which
claimants may e entitled to pursue a claim for withheld or denied PPD benefits.
Moreover, any .ltimate decision on the scope of Reesor’s retroactivity by the
Montana Supreme Court may be years away. ‘

Accordir gly, the individual claimants to whom Montana Insurers might be
liable cannot presently be known even if we assume retroactivity. Absent such
knowledge, the aggregate value of Reesor liability by Montana insurers cannot
be known. Accordingly, Petitioner's premise, that the aggregate liability of
Montana insurcrs under Reesor amounts to a common fund, fails because such
aggregate liability is not identifiable.

C. Recognizing a Common Fund in this Case Would Be
Inconsistent with the Policies Underpinning the
Common Fund Doctrine

¥ a.
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The pal =y reasons for requiring parties asserting a common fund to prove
its existence a‘'id identity further warrant a finding that no common fund exists in
this case. The common fund doctrine is nothing more than an exception to the
American Rule which permits a prevailing litigant his attorneys fees under certain
circumstances. If the Court accepts Petitioner's argument that a common fund
can exist as a result of nothing more than potential but unknown liability under
retroactive dec. sions, the common fund exception will swallow the American
Rule.

Retroac!ivity is presumed in all judicial decisions and can only be rebutted
upon a showiny that all three Chevron factors exist.'” Thus, if all that is required
to create a corimon fund is potential retroactive liability, then virtually all Montana
cases would crzate a common fund because retroactivity is presumed in all
cases. Indeed. in Dempsey the Montana Supreme Court noted that since
Montana'’s adc stion of Chevron, only two cases have been held to not apply
retroactively.” Notably, those cases were decided under the pre-Dempsey
cases which rejuired that only one Chevron factor be met to prevent retroactive
application. Clzarly, with Dempsey’s requirement that all Chevron factors be
met, it will be the rare case that is not applied retroactively. Thus, the
requirement to prove the existence and identity of a common fund functions to
protect the American Rule by limiting the common fund doctrine’s application to
those extraord 1ary cases in which an existing and identifiable fund is created
through litigatic n that benefits a small number of non-litigants. Accordingly, to
keep the comn on fund doctrine from subsuming the American Rule, this Court
must require that Petitioner identify an existing fund and reject the argument that
potential and unknown liability under retroactivity can create a common fund.

The bot:om line is that Petitioner cannot identify an existing monetary
fund. Petitioner ignores that requirement and proceeds on the mistaken premise
that the creatic 1 of precedent, and the resulting unknown, retroactive liability is
sufficient to fin:l a common fund. As explained above, both the letter of the law
and the policie: underlying the common fund doctrine preclude a finding that a
common fund exists in this case — for the simple reason that no such fund can be
identified. '

|8 A COMYION FUND DOES NOT EXIST BECAUSE THE PURPORTED
BENEFICIARIES ARE NOT READILY ASCERTAINABLE.

' Dempsey at paragraph 31.

"' Dempsey at par:agraph 27. Chevron has not been very helpful to Montana litigants seeking
prospective applic.ation. Although we have applied the Chevron test numerous times, the test has
resulted in a prosy:ective application on only four occasions.

6
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The thir:d element of the common fund is that the beneficiaries must be
readily ascertainable.” Indeed, Reesor concedes that the third element requires
common fund “ieneficiaries to be readily ascertainable.”® As already shown,
contrary to Recsor's assertions, the "Reesor Claimants” are not ascertainable at
all (to say nothing of readily ascertainable) because: 1) unique facts individual to
each claimant imust be developed (in some cases on a retrospective basis) and
assessed in lig 1t of the Reesor decision and workers’' compensation law to
determine whz amount, if any, a particular individual claimant might receive
under the Ree.:or precedent; 2) hundreds of insurers who could identify such
persons have ot even appeared in this action; and 3) the unsettied scope of
retroactivity prcvides no criteria fo determine even what claims may potentially
qualify for retroactive Reesor benefits (assuming arguendo that Reesor may be
retroactive). Irideed, as noted in Other Insurers' opening brief, the unknown
effects of retro:ictivity preclude even a description of the class of “Reesor
Claimants.” Dte to limitations on “closed,” “settled,” “final" and "inactive” claims
(however those terms are ultimately defined), not all persons who had PPD
benefits terminiated upon retirement are eligible to claim Reesor benefits.
However, ever if it is assumed that some herculean efforts might reveal the
identities of all 'Reesor Claimants,” such efforts are not required because the
common fund exception to the American Rule is only permitted when
beneficiaries a'e readily ascertainable.

The par:y asserting the existence of a common fund has the burden to
prove all elements. Reesor may not invert that burden by requiring Respondents
to prove a neg:tive -- that they have no “Reesor Claimants." Likewise, he may
not conscript R 2spondents to do his factual investigation for him. Although
Reesor repeatc dly asserts that "Reesor Claimants” are readily ascertainable, the
glaring hole in lhis assertion is that he fails to name them - or even one of them.
Reesor's failurc: to name even one “Reesor Claimant” is evidence of the
significant difficulty involved in identifying such persons. Of course, this difficulty
is the precise razason that he wishes to impose this burden upon Respondents.

While it is not Respondents’ burden o prove a negative -- that "Reesor
Claimants” are not readily ascertainable -- they have provided evidence
establishing th:t fact, Other Insurers and the State Fund have provided

"2 Ruhd v. Liberty Iorthwest Ins. Corp., 2004 MT 2386, §16, 322 Mont. 478, 116, 97 P.3d 561, 116
("the common fun:| must benefit ascertainable, non-participating beneficiaries."); see also
Mathews v. Libert,' Northwest Ins. Corp., 2004 MTWCC 55, § 32, WCC No. 2001-0294 (refusing
to find a common lund because "the Mathews' decision does not establish a direct entitiement to
benefits on behalf of other readily ascertainable claimants.”); see also Morganroth & Morganroth
v. DeLorean, 213 I-.3d 1301, 1318 (10" Cir. 2000) (quoting 10 Moore's Federal Practice §

54 171[2][a]fii]} at up. 54-253 to 54-254 (3d ed.1999) for the rule that common fund beneficiaries
must be “readily identifiable.").

'* Petitioner’s Briei on Common Fund Issues, p. 2 (asserting that he satisfies this third element
because “the non-uarticipating Reesor Claimants are easily ascertainable”); see also p. 15
("these common fi. nd beneficiaries are readily ascertainable”).
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extensive factual evidence demonstrating the enormous burden placed upon
them to identif, individuals with potential claims under the Reesor precedent. In
the case of Fa'mers Insurance Company, the cost to conduct the search would
be approximat:ly $32,000.™ In AIG's case it would likely cost $48,000 at a
minimum.™ W hile State Fund does not provide an estimated total figure to
conduct the search, it is clear that the costs of locating potential “Reesor
Claimants,” antl adjusting their claims years after the fact, would be enormous.’®
Reesor does nit (and cannot) dispute these facts. Of course, given these costs
and difficulties in identifying the alleged non-participating beneficiaries to the
alleged Reeso" common fund, there can be no finding that such persons are
“readily” ascer ainable.

Anticipzing that Respondents would be able to produce such evidence,
Reesor missta:es facts and case law to argue that Respondents can easily
identify “Reesor Claimants” because of their vast experience in identifying
common fund laimants in other cases. Specifically, Reesor argues that:

N ost Workers' Compensation Insurers in Montana have extensive
e.perience with common fund cases. Therefore, this Court should
rot allow the Insurers to escape coverage, because they have
qliestions involving identification and payment of retroactive
benefits. For Instance, In Stavenjord Il, the State Fund conceded
tlat they processed approximately 3,200 Murer claimants. In
addition, the State Fund agreed that it also handled large nhumbers
cl’ claimants in other common fund cases. With this kind of
e.itensive experience, the Insurers should be able to pay Reesor
bianefits. !’

This stalement contains a host of factual inaccuracies. Most Workers'
Compensation Insurers in Montana do not have extensive experience with
common fund <ases. As pointed out in Other Insurers’ opening brief, they were
only summone!i and joined as Respondents in this action several months after
Reesor's claim had been decided by the Montana Supreme Court. While State
Fund and Liberly may have substantial experience due to their vast Montana
market shares, Safeco does not have such experience. They were only advised
of their potentiz| retroactive liability in the common fund cases last year when the
Court sent out i1 slew of summonses in Flynn, Reesor, Schmill and Satterlee."®
Thus, Reesor cannot attribute State Fund’s experience in identifying common

' Brief Re: Existelice of Common Fund, 5/1/06, p. 8.

15

"® State Fund's Brisf, pp 14 — 19 (demonstrating the costs associated with identifying “Reesor
Claimants.”).

" Petitioner’s Brie' on Common Fund Issues, p. 12 (citations omitted).

* See Summons 1 Flynn dated 5/4/05; Summons in Reesor dated 4/22/05; Summons in Schmill
dated 12/7/05; an:: Notice of Opportunity to Appear and Intervene in Satterlee dated 4/19/05.

2010/018
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fund claimants to Safeco for the purpose of arguing that Safeco'sexperience
makes “Reesc. Claimants” readily ascertainable.

Reesor similarly asserts that Reesor beneficiaries are readily
ascertainable recause all Murer beneficiaries were ascertained:

I the Murer case, the State Fund began the claimant identification
[ ‘ocess after the Supreme Court rulings in 1994 (Murer 11), and
1397 (Murer lll). Thus, the State Fund began developing
ic: entification and payment methods in workers’ compensation
cases between nine and twelve years ago. In the present appeal,
the Reesor Claimants anticipate that the insurers will offer many
e.xcuses about their inability to identify Reesor Claimants, but this
Ku:)urt sgould seriously question why Reesor is any different from
'urer,

Once again, Mr. Reesor takes great liberties with the facts. First, the
State Fund wa not ordered to identify Murer claimants in that case. Rather, the
State Fund volunteered to do so and thus, waived any argument that such
claimants were: obligated to contact the State Fund to assert their Murer claims.? |
Accordingly, Murer Ill does not provide any authority for the proposition that the |
common fund cloctrine requires insurers to identify claimants irrespective of the |
burden involver, That issue was never addressed or decided in Murer. |
Moreover, In Murer /I, the State Fund had identified all claimants and calculated |
their benefits with mathematical certainty before a common fund was found. ‘ |
Indeed, the Mcrer JIi Court specifically relied on this prior identification to find a
common fund.

The State Fund, therefore, has been able to determine, with
curtainty, the number of absent claimants involved and the amount
ol money to which each individual claimant is entitled. Accordingly,
at a direct result of claimants’ litigation efforts, a substantial number
ol absent claimants have received direct monetary benefits
piiyments, even though they were not required to intervene, file
s.lit, risk expense, or hire an attorney,?!

Thus, the answer to Reesor's question as to why this case should be any
different from Alurer /Il is that in Murer Ili, the party asserting the common fund
met its burden lo prove that non-participating beneficiaries were readily

® Petitioner's Brie! on Common Fund Jssues, p. 12
* Murer v. State Compensation Mut. Ins. Fund (1997), 283 Mont, 210, 215, 942 P.2d 69, 72
(“The State Fund, rowever, agreed to contact and pay all absent claimants, without requiring
gurther action on {Ieir behaif.").

ld.
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ascertainable. By the time the Court was faced with the common fund question,
the Murer clain* ants had already been ascertained.

| Unlike ti- e Petitioner in Murer /I, Reesor cannot meet his burden to

| identify any “Rzesor Claimants." Moreover, he cannot meet his burden to prove

| that such clairr ants are readlly ascertalnable Thus, no common fund can be
found in this case.

ll. NO COLIMON FUND CAN EXIST IN THIS CASE BECAUSE THE
IMPOSITION OF COMMON FUND LIABILITY UPON SAFECO AS A
CLASS DF RESPONDENTS WOULD VIOLATE SAFECO’S DUE
PROCE:3S RIGHTS.

As expl:ined in Other Insurers’ opening brief, the ex post facto imposition
of liability upor Safeco, as part of a class of Respondents, violates Safeco’s
rights to due process. Specifically, Safeco was never given notice and
opportunity to l:e heard in Reesor because they were summoned almost six
months after that case had been decided. Moreover, Safeco was denied the due
process requirad in representative actions. The Court held no hearing to
determine whe'her all Respondents, or for that matter potential claimants, are
similarly situatcd. Safeco had absolutely no opportunity to assert or present
individual defenses.

Petitionzr's brief reveals that he is attempting to substituie the common
fund doctrine far a new type of class action, on behalf of a class of previously un-
named plaintifi:s, upon a class of previously un-named defendants, after the case
has been decic ed, and without the troublesome due process protections afforded
to class membrs under the inquiry demanded by the class action rules.
Petitioner's bri:f contains repeated assertions of his purported status as class
representative for a class of “Reesor Claimants”:

The Reesor Clalmants are proceeding with this case as a common
find action.??

[1Jhe Reesor Claimants meet the three-element test required for
common fund applicability.?

[“The Reesor Clalmants were timely in their request for common
f.nd application.?*

2: Petitioner’s Brier on Common Fund Issuss, p. 2.
* [d.
U petitioner’s Brior on Common Fund Issues, p. 3.

10
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[ The Reesor Claimants presented the common fund claim
i'mediately upon remand. .. .#°

The Reesor Claimants submit that they also should receive
¢ Iditional PPD as a result of the Reesor precedent.?®

The Reesor Claimants submit that none of the Chevron factors
siipport non-retroactivity.?’

45 to the second Chevron factor, whether retroactive application
vi{ll further or retard the ruling, the Reesor Claimants submit that
the answer is obvious.?®

I the present appeal, the Reesor Claimants anticipate that the
insurers will offer many excuses... ."*®

Tese [Reesor Cllaimants need the additional benefit; because...*°

This Court should require the insurers to pay additional PPD |
biznefits to deserving Reesor Claimants... .* |

[IThe Reesor claimants submit that a common benefit was
created....%

T 1e Reesor Claimants submit that Breen is still controlling law....%
||34‘

Tie Reesor Claimanis acknowledge that.. .

In addition, Pet tioner specifically requests relief in the name of the "Reesor

Claimants”:
[ ]he Reesor Claimants respectfully ask this Court for the same
F 2D benefit that is granted to elderly PPD claimants...*
I-sre, the Reesor Claimants ask the Court to apply Reesor to all
open cases.*

.

% g,

¥ petitioner's Bris|'on Common Fund Issues, p. 8.
 petitioner’s BrigI'on Common Fund Issues, p. 11.
* Petitioner’s Brie!'on Common Fund Issues, p. 12,
30

/d.
*! petitioner’s Briz' on Common Fund Issues, p. 13.
2 1.
) petitioner's Brie' on Common Fund Issues, p. 14.
** Petitioner’s Bria' on Common Fund Issues, p. 17.
* Petitioner’s Brie! on Common Fund Issues, p. 5.

I1
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[ The Reesor Claimants ask this Court to find that the Reesor
Common Fund may pursue Reesor benefits in all open PPD
¢ aims.... %

The cornmon fund doctrine simply permits an award of attorney fees to
litigants who c:in prove that, through litigation, they created a common fund that
benefits non-p:irticipating parties. Neither the common fund doctrine nor
retroactivity pe mit the imposition of liability upon a class of un-named
defendants ab:ent class certification.

Moreov:r, neither the common fund doctrine nor retroactivity permit a
litigant to proci ed as a class representative in the absence of a class
certification. In addition to denying due process for the reasons previously
discussed, perinitting Reesor to proceed as a representative of all “Reesor
Claimants” woulld further deny due process by permitting him to assert facts that
cannot be invesstigated by Safeco. As stated by the Montana Supreme Court, the
denial of discoery is a violation of the due process clause found at Article I,
Section 17, of ihe Montana Constitution.

Ir [deciding the merits of a case during a hearing on a temporary
re:straining order], the court negated Nancy’s burden of proving her
al egations concerning acquisition and ownership by a
preponderance of the evidence, and, without notice, effectively
precluded discovery, deprived Blackwell and the Sheriff of their
oiportunity to disprove Nancy's allegations concerning her
acquisition and ownership of the property and, thus, denied their
ri;jht to procedural due process in violation of Article Il, Section 17 of
M sntana's Constitution.3®

As shovin above, in unilaterally naming himself as a representative of the
“Reesor Claim:ints," Petitioner makes numerous assertions of fact on behalf of
the class that cannot be investigated by Safeco because neither the class nor the
individual merr bers have been identified. Absent identification of the purported
"Reesor Claim:nts,” Safeco cannot gauge whether such absent claimants are
similarly situated. Nor can the Court.

Moreover, Petitioner's purported representative status may also trample
absent claimarit's rights. Absent "“Reesor Claimants” have received no notice
that Petitioner’:. counsel is purporting to represent their interests in any benefits
under the Ree:or precedent. Absent "Reesor Claimants” have also not been
given any oppartunity to opt-out -- a cornerstone due process right in class

2: Petitioner's Briei’on Common Fund Issues, p. 22.
Id.
 Lurie v. Sheriff o, Gallatin County (1997), 284 Mont. 207, 215, 949 P.2d 1163, 1167

12
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actions seekin;) monetary damages. For example, Petitioner asserts on behalf of
the “Reesor Claimants” that “[flhe Reesor Claimants are proceeding with this
case as a cominon fund action.”® |s that really their intention? Are they aware
that in proceec ing as a common fund action as prosecuted by Reesor they will
lose 25% of ar y benefits awarded due to Reesor's attomeys fee lien? Are they
represented by’ other counsel? Would they chose to be? Do they wish to bring
their own clairm and dispute the 25% lien asserted by Reesor’s counsel as over
and above that required by the common fund doctrine?

Of course, if there were a means of notice to absent "Reesor Claimants,” it
might be revez ed that some "Reesor Claimants” would prefer to bring their own
claim through their own counsel. In which case such claimants would not be
subject to the common fund because they would incur their own legal fees in
obtaining benefits.*°

Class action procedures exist to prevent these very types of injustice and
denials of due process. Reesor may not employ the common fund doctrine as a
substitute for a class action to impose liability after-the-fact. A common fund
simply cannot :oexist consistent with Safeco’s and absent "Reesor Claimants"
due process rig hts.

IV.  CONCLIJSION.

Petitioncr cannot meet his burden to prove that an identifiable monetary
fund presently ixists. Likewise, he cannot identify the beneficiaries of any such
fund or that theiy are readily ascertainable. Accordingly, no common fund exists
in this case. N oreover, due process prevents the common fund doctrine from
being used as un ad-hoc, after-the-fact, quasi-class action means of imposing
liability upon a :lass of previously un-named defendants. Accordingly, this Court
cannot impose such liability under the common fund doctrine consistent with due
process. Safec:o respectfully request that the Court enter an order declaring that
no common fur d exists and dismissing them with prejudice from this action.

DATED *his 20 8ay of May, 2006.

MATOVICH & KELLER, P.C.

Attorneys for Respondents

¥ Petitioner’s Brief sn Common Fund Issues, p. 2.

“! Estate of Korthe, ! Cal.App.3d 572, 88 Cal.Rptr. 465 (Cal. Ct. App. 1970) (refusing to award attorneys
fees under common fund doctrine because other beneficiarics were represented by counsel and thus paid
their own legal fees).
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing RESPONDENT SAFECO'S
SIMULTANEOI!JS ANSWER BRIEF OF THE EXISTENCE OF A COMMON
FUND, was seved by U.S. Mail upon the following:

Thomas J. Murphy

Murphy |_aw Firm

P.O. Bo:i: 3226

Great Falls, MT 59403-3226

This 20" day of May, 2006.

) :\)o%

Kelli M. Robert:;
For MATOVICI & KELLER, P.C.
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MatovicH okt

Brooke B. Murpby
. Shane £.McGowvern
& K E |_4LER.)P .C. Bunferrmin O Rechtfiertly
Attorneys at Law . Jacquelyn M. Hugbes
May 26, 2006

VIA FACSIMILE :nd US MAIL
Patricia Kessner

Clerk of Court

Workers' Comperization Court
P.O. Box 537

1625 11™ Avenue

Helena, Montana 59624-0537

Re: Reesorv. Montana State Fund
WC; No. 2002-0676

Dear Ms. Kessne™:

Enclosed please find the original and one (1) copy of Respondent's
Simultaneous Answer Brief on the Existence of a Common Fund. The original was
forwarded under separate cover. Please file the original and return the date stamped
copy to this office in the enclosed postage prepaid envelope.

Should you have any questions regérding the foregoing, please feel free to
contact me direct!y.

Best regards,

ﬁ’% D QOW

Kelli M. Roberts
Legal Assistant

Enclosures
cc: Tomas Murph'r w/ encl.

2812 First Ave, North, Sutte 225
POQ. Bax 1098
Aillings, MT 59103-1098
(406) 252:5500 ® FAX (406) 2524613
emuil: mBflrm@mbkfirm.con




