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JusticeJim Rice deliveredthe Opinion of the Court.
1J1

Kevin Rausch, Charles Fisch and Thomas Frost (Appellants) appeal from the

judgment enteredin the W'orkers' CompensationCourt, holding that permanently totally
disabled(PTD) claimantsinjured betweenJuly 1, 1987,and June 30, Tggl,are not entitled
to an impairmentaward,and denyingAppellants'requestto issuea subpoenacompellingthe
Departmentoflabor andIndustry to furnishinformation identifying PTD claimantscovered
by Plan I and Plan 2 insurers. Additionally, Appellants argue that denialof an impairment
award to PTD claimantsviolates the equalprotection clause. We affirm.
n2

We restatethe issueson appealasfollows:

'll3

1. Did the Workers' CompensationCourt err by holding that the L987 and,1989

versionsofthe Workers' CompensationAct do not expresslyor implicitly authorizepayment
of an impairmentaward to permanentlytotally disabledclaimants?
1t4

2' Doesthe denial of an impainnentawardto permanentlytotally disabledclaimants

pursuantto the 1987 and 1989 versions of the Workers' CompensationAct violate equal
protection?
1J5

3. Did the Workers' CorripensationCourt err in denytngAppellants' requestfor a

subpoena compelling the Department of Labor and Industry to provide information
identifying claimantscovered under PIan I self-insuredsand Plan II carriers who mav be
eligible to receivean impairment award underRauschI?

FAC TUAL AND PROCEDUR,'IL BACKGRO UND
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The issueshereinrise from ourholdinginRauschv. StateComp.Ins. Fund,2002MT

203,311 Mont. 210, 54P.3d25 (RauschI). In RauschI, Appellantsarguedthat, as pTD
claimants,they were enfitled to payrnentof an impairment award under the 1,991and 1997
versionsof $$39-71-710(1)and-737,MCA.SeeRauschl,nrc. Further,theyasserted
that
the delay in payment of the impairmentaward until they were eligible for Social Security
benefits violated their right to equalprotectionof the law and substantivedue process,as
guaranteedby the Montana Constitution. RauschI,n rc. Lastly, they soughtpayment of
attorney fees, both individually and pursuantto the common fund dochine for similarly
situated claimants. Rausch /, '1110. The V/orkers' CompensationCourt had denied
Appellants' impairmentawardclaim, holdingthat Appellants,andall PTD claimantsinsured
underthe 7991 and 1997versionsofWorkers' CompensationAct statutes,werenot entitled
to an impairmentaward. Further, the Workers' CompensationCourt held that the denial of
animpairmentawardto PTD claimantsdid not violate the equalprotectionclause.RauschI,
l[12. Onappeal,we concludedthatPTD claimantswere entitled to an impairmentaward for
the lossofphysical functioning resultingfrom a work-relatedinjury underthe I99l and 1997
versionsof the Act,Rauschl,\30;thatthe awardwaspayableuponreceiptof anundisputed
impairmenttatrng,RauschI,135; andthatAppellants'attorneyswereentitledto reasonable
feespursuantto the commonfund doctrine,Rausch1,1[ 50. We thenremandedthe caseback
to the Workers' CompensationCourt for further proceedingsconsistentwith our opinion.

fl7

judgment that PTD clairnants
On remand, Appellants then sought a decLaratory

insuredunder the 1987 and 1989 versionsof the Workers' CompensationAct were also
entitledto an irnpairmentaward,arguingthe sameresultunderthoseprovisionswas required
underRauschI. Fufther,Appellantsrequesteda subpoenarequiring theDeparfrnentoflabor
and Industryto provide information identifoing all PTD claimantsentitled to an impairment
award fi'om a Plan 1 self-insuredor a Plan2 carnerpursuantto RauschI.
1J8

However,the Workers' CompensationCourtheld thatPTD claimantsinjured between

July 1, 1987, andJune30, l99l ,were not entitledto animpairment award. Further,the court
deniedAppellants' requestfor a subpoena.From this order,Appellants appeal.

,
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STANDARDOF REWEW

Wereviewaworkers'compensation
court'sconclusions
of law to determinewhether

thecourt'sconclusions
arecorrect.Rausch
I,n ru.
DISCT]SSION
fl10 Did the Workers' CompensationCourt err by hotding that the 1987 and,1989
versions of the Workers' CompensationAct do not expressly or implicitly authorize
payment of an impairment award to permanently totally disabled claimants?
1111 Appellantsarguethat becausethe 1987and1989versionsof $$ 39-71-710(1)ald
-737,MCA, areidenticalto the 1991and1997versionsof theseprovisions,our rationalein
Rausch IthatPTD claimantswere entitledto an impairment award.underthe 1991 andl997
statutesis equally applicableto tire 1987 and,l989statutesat issuehere. They contendthat
hadtheLegislatureintendedto precludePTD claimantsfrom receiving animpairmentaward,

4
i

'.

it would have includedlanguageto that effectwithin 5 3g-7I-70Z,MCA,which addresses
PTD benefits.
nI2

Appellants are coffect in noting thatthe versionsof gg 39-71-7 I 0( l ) and,-737
,MCA,

at issuehereare identical to the versionsat issuein Rausch.L Howeve in RauschI, we also
4
interpretedthe 1991and1997versionsof $ 39-71-703,MCA,in conjunctionwith gg 39-71710(l) and-737, MCA. Our holding in RauschI thatPTD claimantswere entitled to an
impairment award under the 1991 and 1997statutesresulted from our reading
$$ 39-71710(I), -737, and''703,MCA, together,harmonizingtheseprovisionsin order to give
consistenteffect to legislativepolicy, and concludingthat the 1991 and 199Tversionsof
539-71-703,MCA, didnot limit impairmentawards
topermanentlypartiallydisabled
(ppD)
claimantsonly.RauschI,\28. However,unlikethe1991 and1997versionsof 39-71-703,
$
MCA, which we reasoned,in RauschI werenot "authorify for limiting impairment awards
to partiallydisabledclaimants,"RauschI,n 28, the 1987and 1989versionsof this statute
expresslyclassify impairment awardsasa partial disability benefit, and thus, are distinctly
differentthan the versionsof $ 39-71-703,MCA, at issuejn RauschI.
1113 section39-7L7a3, MCA (1987 and1989),statesas follows:
Compensationfor permanentpartial disability-impairment awards
a_ndwage supplement. (1) The benefitsavailable
for permanentpartial
disability are impairment awards andwage supplements.A worker who has
reachedmaximum healing and rs not eligible for permanent total disabitity
benefitsbut who has a medically determinedphysical reskiction as a result of
a work-related injury may be eligible for an impairment award and wage
supplementbenefitsas follows:
(a) The following proceduremustbe followed for animpairment award:

(iv) If a worker becomeseligibI e for permanenttotal disability benefits,
the insurer may recover any lunrp-sum advance paid to a claimant for
impairment,as setforth in 39-71-741(5).[Emphasisadded.]
V4

The first sentenceof this provision definesanimpairmentawardasa benefit available

to PPD claimauts. The secondsentencethen provides that a claimantmusthave reached
maximum healing, have a medically determined,work-relatedphysical restriction, undbe
ineligiblefor PTD benefitsasconditionsfor entitlementto an impairmentaward. Thus, this
provision defines an impairmentawardasa PPD benefit, and further, specifically prohibits
anyclaimantwho is eligible for PTD benefitsfrom receiving an impairment award. Such
mandatorylanguagewas not presentin the statutesat issuein RauschL Further supportfor
this interpretationis providedin subsection
(1)(a)(iv),which allowsaninsurerto recoverany
l

lurnp-sumadvancesmadefor impairmentpurposesif the PPD claim antlaterbecomesPTD.
Tlrus, any reasonablereadingof the statuterequiresus to concludethat the 1987and 1989
versionsof $ 39-71-703,MCA, limits impairmentawardsto PPD claimantsonly.
1i15

While the Legislaturedid not expresslyprohibit paynent of an impairment award to

PTD claimants under 5 39-71-702, MCA (1987 and 1989), which addressespTD
compensation,it defined eligibility for animpairment award.,including
the requirementthat
a claimantbe ineligible for PTD benefits,sufficiently within S 39-71-703,MCA, to make
clear that PTD claimants are not eligible for the award. Therefore,we conclude that the
Workers' CompensationCourt did not err in its determinationthat PTD claimantsare not
entitled to an impairment award under the 1987 and 1989 versions of the Workers'
Compensation
Act.

1116 Does the denial of an impairment award to permanently totally disabled
claimantspursuant to the 1987and 1989versionsof the Workers' CompensationAct
violate equal protection?
ff7

Appellants arguethat PPD andPTD claimantsare similarly situated,and therefore,

denying impairment awardsto PTD claimantsviolates the equalprotection clause.
llt8

Under the FourteenthAmendmentto the United StatesConstitution, and Article II,

Section4, of theMontanaConstitution,no personshall be deniedthe equalprotection of the
laws. Powell v. StateComp.Ins. Fund,2000MT 321,n rc,302 Mont. 518,ll 16, 15 p.3d
877,nl6. The basicrule of equalprotectionis that personssimilarly situatedwith respect
to a legitimate governmentalpurposeof the law must receive like treatrnerrt.Powell,n22.
Howevet, the equal protection clausedoes not preclude different treatment of different
groupsso long asall individualswithin the group aretreatedthe same.Powell,l22. Thus,
to prevail on an equal protection challenge,a party must demonstratethat the state has
adopteda classificationwhich discriminatesagainstindividuals similarly situatedby tr eating
them differently on the basisof that classification.SeePowell,n22. If theclassesarenot
similarlysituated,then the first criterion forproving an equalprotectionviolation is notmet,
and it is not necessaryfor us to analyzethechallengefurther. Powell,n22.

Atissuehere

is whether the Appellants are entitled to certain legislatively created,benefits.SeePowell,
n 2L

We have previously stated that the test we apply in such casesis the rational

relationshiptest,that is, whethera legitimategovernmentalobjectivebearssomeidentifiable
rational relationshipto its classification. P owell, II 2I .

fll9

Appellants arguethat PPD and PTD claimantsare similarly situatedby focusing on

the proceduresrequired to determinetheir impairment ratings. Appellants explain that a
worker who losesan ann at the elbow in a work-relatedrU,rry suffers the identical medical
impairmentwhetherclassifiedasa PPDor PTD claimant,because,in eithercase,the worker,
upoll reaching maximum healing, goes through the same medical evaluation processto
determinehis permanentimpairment andto obtain an impairment rating.
180

However, resolving this issue requires a consideration of the entire stafutory

framework governing theseclassifications,not just the processof obtainingan impairment
rating. To begin at the beginning, when a claimantsuffers a work-related injury and is
unable to work, the claimant is initially classified as temp orarytotatly disabled (TTD),
regardlessof whether the claimant will subsequentlybe determinedto be PPD,PTD, or not
disabledat all. Section 39-71-701(1),MCA (1987 and 1989). TTD claimantsunableto
work areentitled to the samewagereplacementbenefitswhich the Act providesto claimants
who are ultimately determinedto be PTD. Sections3g-71-70t(3) and @) and-702(3) and
(4), MCA (1987 and 1989). Upon reachingmaximum healing, a TTD claimantis then
medicallyassessed
and given an impairmentrating. Section39-71-||6QD,MCA (L987),
and -1 16Q0),MCA (1989). A claimantwho is pennanentlyinjured and cannotreturn to
work is classifiedasPTD. Section39-7 1 -116(15),MCA (1987),and- I | 6(14),MCA ( I 989).
A claimant who is permanentlyinjured but is able to return to work is classifiedas PPD.
Section39-71-116(14),MCA(1987)and-1 16(13),MCA (1989). Thus,althoughbothPPD
and PTD claimantsparticipate in a similar medical assessmentprocessand obtain an
8

impairmentrating, they endup in two very different situations:onecanreturn to employment
and the other cannot.
1t2.1 This distinction is illuminated by a careful reading of the statutes. Section 39-71116(14),MCA(1g87),and-1 \6(13),MCA (1989),definesppD as:
[A] condition, after the worker has reachedmaximum healing, in which a
worker:
(a) has a medically determinedphysical restriction as a result of an
injury . . . and (b) t" able to retarn to work in the worker's job pool. . . but
suffers impairment or partial wage loss, or both. [Emphasisadded.]
n22

section39-71-116(15),
MCA (1987),and-lL6(14),MCA (1989),definesprD as:
[AJ condition resulting from injury . . . after a worker reachesmaximum
healing,in which a worker is unableto return to work in the worker'sjob poot
....lEmphasisadded.]

thepermanentlydisabledclaimant loseseligibility for
1[23 After the medical assessment,
TTD benefits and becomeseligible for one of two significantly different benefit systems,
dependingon whetherthe claimant is ableto return to work. The PPD claimant, who is able
to returnto work, is entitledto wagesupplementbenefits,which serveto restorethe claimant
to apre-accidentwage level if the claimanthas suffereda decreasein wagesupon return to
work.

Additionally, the PPD claimant is entitled to an impairment award, which

compensatesthe claimant for the permanentloss of physical function. This benefit is
smaller than the total disability benefit, and is paid over a shorter period of time, but is
designedto compensatea claimant who is able to return to work and re-commenceearning
awage. The payment of an award to a claimantwho retums to work is consistentwith the

Act's statedpulposeof retuminginjuredworkersto thework force. Section3g-71-105Q),
MCA (1987and1989),
states:
Declarationof public policy. For the pulposesof interpretingand
applyngTitle 39, Chapters
7l ll, the followingis thepublicpolicyof the

state:

Q) A worker's removal from the work force due to a work-related
injury or diseasehasa negativeimpacton the worker, the worker's family, the
employer,andthegeneralpublic.Therefore,itis the objectiveoftheworkers'
compensationsystemto return a worker to work as soon aspossibleafter the
worker has suffered a work-relatedinjury or disease.
1P.4 In contrast,PTD claimants,who cannotreturnto work, arenot eligible for eitherwage
supplementbenefitsoran impairment awnd.Instead, PTD claimantsareeligible for alarger
benefit which is paid continuously for the claimant's work life. These two important
distinctionsbetweenpartralandtotal disability benefits-amountand duration-areclearly set
forth in the Act. First. PPD:
Compensationfor perrnanentpartial disabilify-impairment awards
and wage supplements. (1) The benefits availablefor permanentpartial
disabilify are impairment awardsand wage supplernents.
(u) The following proceduremust be followed for an impairment
award:
(i) Eachpercentagepointofimpainnentis compensatedin an amount
equal to 5 weekstimes 66 2/3% of thewagesreceivedat the time of the injury,
subiect to a maxhnut?x
compensationrate of one-half of the state's average
weekly wage at the time of injury.
Section39-71-703(1)(a)(1),
MCA (1987and 1989)(emphasisadded). Then,prD:
Compensationfor permanent total disability. (1) If a worker is no
longer temporarily totally disabled and is unable to return to work due to
the worker is eligible for permanenttotar disability benefits:
:rl:",
10

(3) Weeklycompensationbenefitsfor an injury resulting in perntanent
total disability shall be 66 2/3% of the wagesreceivedat the time olthe injury.
The maximum weekly compensationsiall not exceed the state', ouirog,
weekly wage at the time of injury.
Section39-71-702(1)and(3), MCA (1987and 1989)(emphasisadded).Thus,under g
3977-703,MCA (1987and 1989),PPD disabilitybenefits(impairmentawards)are
by eachpercentagepoint ofimpairment being compensatedin an amountequalto

calculated

five weeks

times66-2/3percentofthe wagesreceived atthetimeof injury,not to exceedone-half
of the
state's average weekly wage at the time of injury. In contrast,under g 3g-7I-702,MCA
(1987 and 1989),paymentof PTD benefits are calculatedby compensating
the claimant in
the amount of 66-2/3 percent of the wagesreceived at the fime of the injury,
and.arenot
limitedto one-half the state'sweekly wage rate, like PPD benefits,but, rather,
arepayable
up to the full state rate. Further, againunlike PPD benefits, pTD benefits
are paid
continuously over the life of the claimant, subject only to termination at the
claimant,s
retirementage.See5 39-71-710,MCA (lgg7 and l9g9).
1P5

Thus, the statutory framework of the Act reveals the distinctly different purposes

servedby PPD and PTD benefits. PPD benefits compensatethe worker for
sustaininga
partial disability by a smaller impairmentaward, and supplementsthe wages
earnedby the
claimantupon return to work. PTD benefitsdo not contemplatea return to work,
but, rather,
provides a continuous,higher benefit which is paid over the work life of
the totally disabled
claimant. \'Vith thesedistinctionsin mind, it would be inappropriatefor this
Court to make
comparisonsbetweenthesedissimilarlysituatedclassesandthento orderthat
eitherclassis
i1

entitledto a benefit designedfor a differentclass-here,that PTD claimantsareentitled to an
impairmentaward. We conclude,therefore,thatPPD clairnantsand PTD claimants are not
sirnilarly sifuated, and thatAppellants' equalprotection challengeto the failure to pay an
impairment award to PTD claimants*ur, Al.
fl26 Did the Workers' CompensationCourt err in denying Appellants' request for
a a subpoenacompellingtheDepartmentof Labor and Industry to provide information
identifying Plan L self-insuredsand Plan 2 carriers entitled to impairment awards
under RausclrI?
andresolvedthis issuein Ruhd v. Liberty NortltwestIns. Corp.,2004
1[27 We addressed
MT 236, 322 Mont. 478,97 P.3d 561, a casewe consolidatedfor oral argumentpur?oses
with this matter. Therefore,we neednot reachthis issueherein.
188

The Workers' CompensationCourt is affirmed.

We Concur:

