
No. 85-41 

IN THE SUPREME COURT OF THE STATE OF MOPJTAXA 

1985 

STACEY JO HUBBEL, Individually and 
as Guardian ad Litem of BROOKE ANNE 
HUBBEL, et al., 

Plaintiffs and Respondents, 

THE WESTERN FIRE INSURANCE COMPANY 
and STATE FARE! MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

Defendant and Appellant, 

APPEAL FROM: District Court of the Fourth Judicial District, 
In and for the County of Ravalli, 
The Honorable James R. Wheelis, Judge presidinq. 

COUNSEL OF RECORD: 

For Appellant: 

Williams Law Firm; Richard Ranney argued, Missoula, 
Montana 

For Respondents : 

Recht & Greef; John D. Greef argued, Hamilton, 
Montana 

Submitted: July 25, 1985 

Decided: September 10, 1985 

Filed: 



Mr. J u s t i c e  F r a n k  8.  M o r r i s o n ,  J r . ,  d e l i v e r e d  t h e  O p i n i o n  o f  
t h e  C o u r t .  

S t a t e  Film, Mutua l  A u t o m o b i l e  I n s u r a n c e  Company ( S t a t - e  

Farm) a p p e a l s  t h e  November 2 3 ,  1 9 8 4 ,  o p i n i o n  and o r d e r  o f  t h e  

F o u r t h  J u d i c i a l  D i s t r i c t  C o u r t  h o l d i n g  t h a t  S t a c c y  J o  H u h b e l ,  

i n d i v i d u a l l y ,  a s  p e r s o n a l  r e p r e s e n t a t i v e  o f  h e r  h u s b a n d ' s  

e s t a t e  a n d  a s  g u a r d i a n  a d  l i . t e m  o f  t h e i r  c h i l d r e n ,  i s  e n t i -  

t l e d  t o  recover damages  f r o m  S t a t e  Farm u n d e r  a n  i . n s u r a n c e  

p o l i c y ' s  u n i n s u r e d  m o t o r i s t  p r o v i s i o n s .  W e  r e v e r s e  t h e  o r d e r  

o f  t h e  D i s t r i c t  C o u r t .  

Ronald  L. P e a r s n n  and  David  E a r l  Rubbe l  w e r e  p a r t n e r s ,  

d o i n g  b u s i n e s s  a s  A l p i n e  O i l .  Thcp e l e c t e d  t o  be c o v e r e d  b y  

Workers  ' C m m p c n s a t i o n  I n s u r a n c e .  On A p r i l  1 2 ,  1.923, w h i l e  

a c t i n g  w i t h i n  t h e  c o u r s e  and  s c o p e  o f  t h e i r  cmp1nyment, 

P e a r s o n  a n d  WubbeZ w e r e  k i l l e d  i n  a n  a u t o m o b i l e  a c c i d e n t .  

P e a r s o n  was  d r i v i n g .  I t  i s  a1. leged t h a t  P e a r s o n ' s  n e g l i g e n c e  

was  t h e  sole c a u s e  o f  t h e  a c c i d e n t .  

W o r k e r s V o m p ~ n s a t i o n  b e n e f i t s  were a p p l i . e d  f o r  a n d  

r e c e i v e d  b y  t h e  h e i r s  a n d / o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  t h e  

d e c e d e n t s .  T h e r e a f t e r ,  r e s p o n d e n t . ,  S t a c e y  J o  NuhbeI ,  b r o u g h t  

a  d e c l a r a t o r y  judgment  a c t . i o n  a g a i n s t  W e s t e r n  F i r e  I n s u r a n c e ,  

t h e  i n s u r e r  o F  t w o  v e h i c l e s  owned h y  A l p i n e  O i l ,  and  S t a t c  

Farm,  t h e  i n s u r e r  o f  t h e  v e h i c l e  i n v o l v e d  i n  t h e  f a t a l  e o l l i -  

s i o n ,  c la i . rn ing e n t i t l e m e n t  t o  u n i n s u r e d  motorist  b e n e f i t s  

from b o t h  c o m p a n i e s .  The i n s u r a n c e  c o m p a n i e s  d e n i e d  a n y  

o b l i g a t i o n  t o  r e s p o n d e n t ,  c l a j - m i n g  t h a t  n e i t h e r  o f  t h e  two 

c o n d i t i o n s  f o r  r e c e i v i n g  ui? insureci  m o t o r i s t  b e n e f i t s  ex i s f r s .  

The p a r t i . c s  b r i e f e d  t h e  i s s u e s ,  T h e r e a f t e r ,  t r i a l  

j u d g e  d e t e r m i n e d  t h a t "  t , h e  t w o  c o n d i t i o n s  were m e t  arid t h a t  

r e s p n n d e n t  was  en.ti"i:.ed t o  r e c e i v e  t h e  b e n e f i t s .  W e s t e r n  

F i r e  I n s u r a n c e  h a s  s i n c e  s e t t l e d  w i t h  r e s p o n d e n t ,  S t a t e  Farm 

a p p e a l s ,  r a i s i n g  o n e  i s s u e :  



"Whether  r e s p o n d e n t  i s  l e g a l l y  e n t i t l e d  t o  u n i n -  
s u r e d  m o t o r i s t  b e n e f i t s  i n  a d d i t i o n  t o  a n y  W o r k e r s "  
Compensa t ion   benefit.^ rceceived when t h e  d e c e d e n t  
was  f a t a l l y  i n j u r e d  b y  a c o - e m p l o y e e ' s  n e g l i g e n t  
o p e r a t i o n  o f  a  m o t o r  v e h i c l e ? "  

Ron P e a r s o n  w a s  t h e  owner  a n d  o p e r a t o r  o f  t h e  vehic1.e  

i n v o l v e d  i n  t h e  f a t a  1 c o l l j . s i o n .  H e  p u r c h a s e d  a  s t a n d a r d  

a u t o m o b i i e  i n s u r a n c e  p o l i c y  f rom S t a t e  Farm t o  c o v e r  t h e  

v e h i c l e .  The p o l i c y  p r o v i d e s  f o r  u n i n s u r e d  motor i s t  cover-, 

a g e .  The l i a b i l i t y  a n d  t h e  u n i n s u r e d  motorist c o v e r a g e  

l i m i t s  a r e  l e g a l l y  s u f f i c i e n t  u n d e r  Montana law.  

The u n i n s u r e d  motor is t  p r o v i s i o n s  of  t h e  p o l i c y  and  

Montana k uni .nsured  m o t o r i s t  9 s t a t u t e ,  S 33-23-207  , MCA, 

b a s e  payment  o f  u n i n s u r e d  motor i s t  b e n e f i t s  on two  croncli- 

t i o n s :  (1 )  t h e  c l a i m a n t  i s  l e g a l l y  e n t i t l e d  t o  recover 

damages  f r o m  t h e  owner  o r  o p e r a t o r  o f  t h e  u n i n s u r e d  v e h i c l e ;  

and  ( 2 )  t h e  d r i v e r  of t h e  v e h i c l e  i s  u n i n s u r e d .  O l e s o n  v .  

F a r m e r s  I n s u r a n c e  Group  11.980), 7 8 5  Mont. 1 6 4 ,  1 6 6 ,  605 P .2d  

1 6 6 ,  1 6 7 .  

W e  f i n d  t h a t  n e i t h e r  o f  t h e s e  c o n d i t i o n s  e x i s t s .  T h e r e -  

f o r e ,  r e s p o n d e n t  i s  n o t  e n t i t l e d  t o  u n i n s u r e d  motoris t  

b e n e f i t s .  

LEGAL ENTITLEMENT TO D 

S e c t i o n  39-72-41 1 ,  MCA, p r o v i d e s  tha-it  when a n  e m p l o y e r  

h a s  e1 .ec ted  t o  be c o v e r e d  u n d e r  t h e  W o r k e r s V o m p e n s a t i o n  

A c t ,  t h a t  A c t  p r o v i d e s  t h e  e x c l u s i v e  remedy a v a i l a b l e  .to 

e m p l o y e e s  f o r  t h e  n e g l i . g r n t  a c t s  of t h e i r  e m p l o y e r .  Sec t i .on  

39-71-412,  MCA,, a n d  Madison  v .  P i . e rce  ( 1 9 7 0 ) ,  1.56 Mont. 2 0 9 ,  

212 -216 ,  478 P , 2 d  8 6 0 ,  863-866,  e x t e n d  t h i s  e x c l u s i v e  remedy 

t o  r e c o v e r y  f o r  i n j u r i e s  c a u s e d  by t h e  n e g 1 i . g e n t  a c t s  OF 

co-employees .  I n  c a s e  o f  a n  employee"  d e a t h ,  t h e  A c t  a l s o  

b i n d s  " h i s  p e r s o n a l  r e p r e s e n t a t i v e  and  a l l  p e r s o n s  h a v i n g  a n y  



r i g h t  o r  c l a i m  to  cnmpensat . ion  For  h i s  i n j u r y  or  

d e a t h .  . . ." S e c t i o n  39-77-411, MCA. 

S t a c e y  H u h b e l ' s  e ~ ~ l u s i v e  remedy i s  t h a t  p r o v i d e d  by  t h e  

W o r k e r s '  C o m p e n s a t i o n  A c t ,  so n e i t h e r  Ron P e a r s o n  n o r  h . i s  

i n s u r e r  i s  l i a b l e  to r e s p o n d e n t ,  Gray  v. M a r g o t  I n c .  

( ~ i i . ~ p p .  1 9 8 1 ) ,  408 s o . 2 d  4 3 6 ,  437 - 4 3 0 .  R e s p o n d e n t  b a s  n o  

c a u s e  o f  a c t i o n  a q n i n s t  Ron P e a r s o n .  R e s p o n d e n t  t h e r e f o r e  i s  

no t  l e q a l 2 y  e n t i t l e d  t o  r e c o v e r  damaqes  f rom Ron P e a r s o n  or 

P e a r s o n ' s  i n s u r e r .  C a r l i s l e  v .  S t a t e  D e p a r t m e n t  o f  Transp t r r -  

t n t i o n  a n d  Deve lopment  (La.App. 1 9 8 1 ) ,  400 S c . 2 d  2 8 4 #  286. 

W e  a p p r o v e  t h e  r a t i o n a l e  on w h ~ c h  t h e  M i c h i g a n  C o u r t  o f  

A p p e a l s  r e l i e d  when r e s o l v i n g  a  s i m i l a r  i s s u e .  I n  Hopkins  v. 

Auto-Owners I n s u r a n c e  Company (Mich.App. 1 9 7 2 )  , 200  N .W. 2d 

784 ,  an o m p l o y r e  was  i n j u r e d  a s  a  ~ r s u l t  o f  t bc  n e g l i g e n t  

d r i v l n g  o f  a  co-employee who was  a l s o  a n  u n i n s u r e d  motoris t .  

The i n - j u r e d  e m p l o y e e ,  d e s p i t e  c o n c e d i n g  h i s  i n a b i l i t y  t o  

b r i n g  a d i r e c t  a c t i o n  a g a i n s t .  t h e  t o r t f r n s o r  b e c a u s e  o f  t h e  

e x c l u s i v e  remedy p r o v i s i o n s  o f  t h e  W o r k e r s '  C o m p e n s a t i o n  A c t ,  

s o u g h t  r e d r e s s  f rom t h e  u n i n s u r e d  m o t o r i s t  p r o v i s i o n s  o f  h i s  

e m p l o y e r ' s  i n s u r e r .  i n  a f f i r m i n g  a n  a r b i t r a t o r b  d e n i a l  of 

a n y  l i a b i l i t y  nn t h e  p a r t  o f  t h e  i n s i l r e r ,  t h e  c o u r t  s t a t e d :  

" B e c a u s e  o f  t h e  e x c l u s i v e n e s s  o f  t h e  workman 's  
c o m p e n s a t i o n  c o v e r a g e ,  p l a i n t i f f  n e v e r  had a remedy 
a g a i n s t .  t h e  t o r t f e a s o r .  H e  was  n e v e r  e n t i t l . e d  t o  
damages  f rom t h e  n e g l i g e n t  motorist ,  To h o l d  
o t h e x w i s e  would  be t o  g r a n t  p l a i n t i f f  a  w i n d f a l l .  
n o t  c o n t e m p l a t e d  b y  t h e  p a r t i e s  when t h e y  e n t e r e d  
i n t o  t h e i r  c o n t r a c t  o f  i n s u r a n c e ,  a n d  n o t  i n t e n d e d  
hy t h e  L e g i s l a t u r e  i n  i t s  e n a c t m e n t s  e n c o u r a g i n g  
t h e  u t i l i z a t i o n  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e  
[ c i t a t j o n s  o m i t t e d ] . "  - H i k i n s ,  -- 200 N . W . 2 d  a t  786. 

F i n a l l y ,  w e  f s n d  t h e  t r i a l  judge"  r e l i a n c e  e n  t h i s  

C o u r t "  d e c i s i o n  i n  S u l i i v a n  v .  Doe ( 1 9 7 ? ) ,  159  Mont. 5 0 ,  495 

P.Zd 1 9 3 ,  t o  be m i s p l a c e d .  i n  S u I l i v n n ,  two co-employees  

w e r e  i n j u r e d  a s  a r e s u l t  o f  a  t h i r d  p a r t y ' s  n e g l i q e n c e .  The 

t h i r d  p a r t y  was n e i t h e r  t h e i r  e m p l o y e r  n o r  a  co-employee.  



T h e r e f o r e ,  t h e  W o r k e r s '  C m p p o l a t i o n  A c t  d i d  n o t  p r n v i d e  t h e  

e x c l u s i v e  remedy a v a i l a b l e  t o  p l a i n t i f f s  f o r  t h e i r  i n j u r i e s .  

P l a i n t i f f s  c r iu ld  s e e k  r e d r e s s  t h r o u g h  t h e  u n i n s u r e d  m o t o r i s t  

p r o v i s i o n s  o f  t h e i r  e m p l o y e r  b s - n s u r a n c e  p o l  i c y .  

i I 

UNTNSnRED MOTORIST 

The  t r i a l  j u d g e  f o u n d  Ron P c a r s o n  t o  be a n  u n i n s u r e d  

m o t o r i s t  f o r  t w o  r e a s o n s .  F i r s t ,  g 39-71-417 ,  MCA, r e q u i . r e s  

t h a t  r e s p o n d e n t ' s  e x c l u s i v e  remedy b e  t h e  W o r k c r s V o m p e n s a -  

t i o n  A c t ,  so P e a r s o n "  a u t o m o b i l e  i n s u r a n c e  i s  n o t  a p p l i c a -  

ble.  S i n c e  t h e  i n s u r a n c e  i s  n o t  a p p l i c a b l e ,  P o a r s o n  was  

o p e r a t i n g  an u n i n s u r e d  v r h i c l e .  S e c o n d ,  S t a t e  Farm" r e f u s a l  

t o  p r o v i d e  c o v e r a g e  u n d e r  t h e  " b o d i l y  i n j u r y "  p o r t i o n s  o f  i t s  

p o l i c y  r e s u l t e d  i n  P c a r s o n  q u a l i f y i n g  a s  a n  u n i n s u r e d  motor -  

ist.. The t r i a l  j u d g e ' s  a n a l y s - i s  c r e a t e s  a "Ca tch-22"  s i t u a -  

t i o n  f o r  t h e  r n s u r a n c e  company. F i r s t ,  t h e  i n s u r a n c e  p o l i c y  

i s  n o t  a p p l i c a b l e  b e c a u s e  o f  t h e  e x c l u s i v e  reruerly set f o r t h  

i.11 t h e  Workers  ~ o m p e n s a l r i n n  A c t .  T l r e r c f o r e  , t h e  u n i n s u r e d  

m o t o r i s t  p r o v i s i o n  o f  t h e  p o l i c y  cnrrws i n t o  p l a y ,  p r o v i d i n g  

i n s u r a n c e  c o v e r a g e  i n  v i o l a t i o n  o f  S 39-71-411 ,  MGA. S e c o n d ,  

t h e  i n s u r a n c e  company ' s  r e f u s a l  t o  p r o v i d e  c o v e r a g e  b e c a u s e  

o f  t h e  e x c l u s i v e  remedy p r o v i d e d  by t h e  Act: t r i g g e r ' s  t h e  

u n i n s u r e d  mntc r r . i s t  p r o v i s i o n s ,  a n d  r e s p o n d e n t  i s  o n c e  a g a i n  

e n t i t l e d  t o  a  remedy o t h e r  t h a n  t h a t  p r o v i d e d  f o r  i n  t h e  A c t .  

T h e s e  r e s u l t s  a r e  c o n t r a r y  t o  t h e  i n t e n t  o f  t h e  b e g i s l a -  

Vure i n  c r e a t i n g  t h e  u n i n s u r e d  m o t o r i s t  p r o v i . s i o n s .  T h i s  

C o u r t  d i s c u s s e d  two r e a s o n s  f o r  t h e  p r o v i s i o n s  i n  S u l l i v a n ,  

S u p r a .  

"The b a s i c  p u r p o s e  o f  t h i s  s t a t u t e  i s  o b v i o u s  - t o  
prov i .de  p r o . t e c t i o n  for  t h e  au t -on iob i l e  i r r su r6ance  
p o l i c y h o l d e r  a g a i n s t  t h e  r i s k  o f  i n a d e q u a t e  compen- 
s a t i o n  f o r  i n j u r i e s  o r  d e a t h  c a u s e d  by t h e  n e g l i -  
g e n c e  o f  f i n a n c i a 1 . l y  i r r e s p o n s i b l e  motor is t s . "  
S u l l i v a n ,  159  Mont. a t  6 0 ,  4 9 5  P .2d  a t  198 .  



Pearsor was not a financially irresponsible motorist. As 

discussed earli.er, he was covered by i q a l 1 . y  adequate automo- 

bile insurance policies. He was an insured motorist, 

"The legislative purpose bebi.nd the enact.ment of 
such statutory provisions on 'uni.nsured motorist" 
coverage is equa1.l.y clear. It is simply to place 
the injured policyholder in the same position he 
would have been i f  the uninsured motorist had 
liability insurance. . . ." Sullivan, 159 Mont. at 
60, 495 P.2d at 198.  

A corollary to this principle is that uninsured motorist 

provisions should not be used to place an injured claimant in 

a better position than he would he under the ordinary provi- 

sions of an existing insurance policy. As State Farm states 

on page ten of its brief, "[wlhether or not. Wubbei can recov- 

er judgment for his damages against Pearson does not depend, 

and is not affected, by whether or not Pearson had 1iabi.lity 

insurance." Rather, recovery by Hubbe1 from Pearson is 

dependent on, and denied by, the exclusive remedy provisions 

of the WorkersV~mppensation Act. 

Reversed and remanded for entry nf an order consistent-. 

with the law set forth in this opinion. 

We concur: 



Mr. Justice John C. Sheehy , dissenting: 

T dissent. 1 would affirm the District Court and hold 

that plai.nt iff s are e n t i t  l.ed t.o recover from State Farm 

Mutual Automobile Insurance Company under the uninsumd 

motorist. provisions of its pc?li,cy i:isued to Ron Pearson. 

The majority opinion puts an exception in S 33-23-201, 

MCA, the uninsured motorist coverage s tatute, that was not 

placed there by the legislature. The Court-made exceptjon 

holds that employees in the course of their employment who 

are injured or killed by the negligent acts of their 

co-employees have no right to claim 'ninsured motorist 

coverage benefits even under their own poli.cies. The 

exception is all-inclusive: t.here could be no recovery from 

policies of insurance provided hy the empl.oyer, the injured 

employee, nor the negligent co-employee. I do not accept 

that holding. 

The public policy of thzs State is expressed in S 

33-23-201, MCA, stating: 

No automobile liability . . . policy . . shall be 
delivered . i n  this State, . . . un1.ei.s 
coverage is provided therein . for the 
protection of persons insured thereunder who are 
legally ent.itl.ed to recover damages From owners or 
operators of uninsured motor vehicles . . - 
Here the heirs of David l iubbel .  are "'legally" entitled to 

recover damages for thei.r decedent against Ron Pearson's 

estate. This was made cl.ear in a recent case involvi.ng t.he 

same insurance company, State Farm Automobile Insurance 

Company v.  RaLdwin ( A h .  1 3 8 5 3 ,  470 So.2d 1230. The facts in 

Baldwin are right in line w i t h  the facts :in this case. --.- 

Baldwin, an army sergeant, was riding a motorcycle when a 

U . S .  governmerit vehicle operated by White, a civilian 



employee of i7.S. Government, collided with Baldwin's 

motorcycie. All. parties conceded that the accj.dent was 

caused by White's neql.igence. Under the Federal Tort Claims 

Act, 28 U.S.C.A., S 1346, as interpreted in Feres v ,  United 

States (19513)~ 340 U S .  135, 71 S.Ct. 353, 95 L . M .  157, 

Baldwin cannot recover from either the Un~ted States of 

America or its employee-agent, White. 

It is noteworthy that- the sittiation of Raldwin is 

exactly the situation in the case at har. Tn Ra?rlwin, the 

plaintiff Baldwin could not recover From the government or 

its employee because of t.he -- Peres doctrine. i n  the case at 

bar, the heirs of Hubbel. could not recover against his 

employer or  hi^ co-employee hecause of the exclusivity 

provisions in the Workers' Compensation Act. 

The Daldwin - court discussed what the words "leqally 

entitLedqbeant in the Alabama uninsured motorist statute. 

Tt said: 

"One must, then, make a determi.iiation as to what 
the words, ' legn91y entitled to recover damages, " 
mean. They mean that the insured must be ab1.e to ---- 
establish -- fault on the r of the uninsured - - - 
motorist, which &Tes rise to damaqes, and must be - - - PA-. - - 
able to Lrove the extent of those damages. In a -- - - - -- 
direct action by tho insured aaairist the insurer, 
the insured ha3 the burden o? proving in this 
regard that the other motorist was uninsured, 
I.egalLy liable for damaqe to the insured, and the 
amount of this liability. Note that the insurer 
would have available, i.n addition to policy 
defenses, the substitute defenses that would have 
been available to the uninsured motorist . . ." 
4707 So.2d 1233. (Emphasis added.) 

The Alabama Supreme Court went on to note that State 

Farm wanted not only to use the substantive defenses 

available to White and the United States Government, but also 

ti> assert C l w  immunity defense drforded by the I'eres -- 
doctrine. The Alabama Court held that such application of 

the Feres doctrine to prevent the recovery of uninsured 



m o t o r i s t  b e n e f i t s  v i o l a t e d  Alabama" l e g i s l a t i v e  p o l i c y .  It: 

r e f u s e d  t.o a l l o w  S t a t e  Farm t o  a p p l y  t h e  F e r e s  d o c t r i n e  t o  

avo id  l i a b i l i t y  under  t h e  u n i n s u r e d  n m t o r i s t  cove rage  

s t a t u t e .  

W e  s h o u l d  r e a c h  t h e  same r e s u l t  h e r e .  The o n l y  d e f e n s e s  

a v a i l a b l e  t.o S t a t e  Farm which w e  s h o u l d  a l l o w  s h o u l d  r e l a t e  

t o  d e f e n s e s  a s  t o  l e g a l  l i a b i l i t y  on t h e  p a r t  o f  Pcarson  ( f o r  

example compara t ive  n e g l i g e n c e )  o r  poli .cy deqenses  which 

r e l a t e  t o  t h e  cove rage  i t s e 1 . f .  O the rwise ,  t h e  l e g i s l a t i v e  

p o l i c y  d e c l a r e d  i n  S 33-23-201,  MCA, i s  impa i red .  W e  n o t e d  

in S ~ l l i v a n  v .  Doe, r e l i e d  on hy t h e  m a j o r i t y ,  t h a t  ' Y t l h e  

m a j o r i t y  o f  j u r i s d i c t i o n s  o u t s i d e  Montana. d e c l a r e  v o i d  t h o s e  

c l a u s e s  which p u r p o r t  t o  1.imi,t 1 . i . a b i l i t y  n o t  express1.y 

a u t h o r i z e d  by s t a t u t e . "  1 5 9  Mnnt. a t  6 3 ,  4 9 5  P .2d  at .  2 0 0 .  

Moreover,  t h e  m a j o r i t y  members a r e  u n i n s t r u c t e d  a s  t o  

t h e  u n d e r l y i n g  f a c t s  and the e f f e c t  o f  t h e  h o l d i n g  i n  

S u l l i v a n  v.  Doe. i n  t h a t  c a s e ,  b o t h  S u l l i v a n  and Miller had 

r ecovered  a judgment a g a i n s t  Jotin Doe, an  unknown u n i n s u r e d  

m o t o r i s t .  S u l l i v a n  and M i l l e r  were b o t h  pol icemen who were 

r i d i n g  i n  a p o l i c e  car i n  B u t t e  a t  t h e  t i m e  of t h e  i n c i d e n t .  

S u l l i v a n  was d r i v i n g  w i t h  Miller a p a s s e n g e r  b e s i d e  him i n  

t h e  f r o n t  s e a t ,  The p o l i c e  c a r  was owned and p rov ided  by t h e  

C i t y  of  B u t t e  which a l s o  c a r r i e d  an  au tomobi l e  h s u r a n c e  

p o l i c y  on the  p o l i c e  c a r  c o n t a i n i n g  an u n i n s u r e d  m o t o r i s t  

endorsement. w i t h  G l a c i e r  Genera l  I n s u r a n c e  Company. 1 n  

a d d i t i o n  S u l l i v a n  c a r r i e d  h i s  own p o 1 i . e ~  w i t h  an  u n i n s u r e d  

m o t o r i s t  endorsement  w i t h  I i a r t f  o r d  Acc iden t  :Indemnity 

Company. Mi l l .e r  c a r r i e d  a  p o l i c v  w i t h  an u n i n s u r e d  m o t o r i s t  

endorsement  wkth S t a t e  F'arm Mlat~1a.l Automobile I n s u r a n c e  

Company. 



When the cast? reached this Court on appeal, thi.s Court 

determined that Sullivan, the driver of the automob?.le, was 

negligent as a matter of law, and therefore set aside his 

judgment against the unknown uninsured motorist, This Court., 

however, sustained the judgment that Miller had obtained, 

since as a passenger in the police car, the negliqence of 

Sullivan in operating the police car was not imputed to 

Miller. In holding for Miller, this Court decided that the 

City of Butte's Gl.acier General insurance policy containing 

uninsured motorist coverage applied and that in addition 

Miller could recover from his own insurer, State Farm Mutual, 

for an additional uninsured motorist coverage benefit. 

Thus, Miller was in exactly the same position that the 

heirs of Hubbel are in thi.s case. Mi.ll.er had been jnjured by 

his co-empl.oyee, Sullivan, and Mi.ller was held entitled to 

recover unincurecl motorist coverage benefits agaj.nst the 

policv provided by his employer, the City of Butte. Miller 

also recovered Workers' Compensation benefits. Further 

Mill.er recovered from the insurer under his own policy for 

the legal liabilj-ty of the unknown uninsured motorist. 

In Sul!.i.van, both i.nsurers Glacier General and State 

Farm contended that because Mi.lier had recovered Workers' 

Compensation, they were entitled to an -- offset to the extent 

of the Workers' Compensation that h c  had received. This 

Court held that such a holding would reduce or limit his 

"eligible uninsured motorist coverage" by deduction of 

paynients front other insurance which was a.dverse to Montana's 

uninsured motori.st. coverage law. 

Without stating so, the majority members have overruled 

Sullivan v. Doe, supra. They have i.qnored the 1.egi.slatioe 



policy to provide uninsured motorist coverage, which we have 

heretofore strongly supported. 

The basic fault in the reasoning of the majori-ty members 

in this case is they have regarded the interpretation of the 

Workers' Compensation Act and the Uni.nsured Motorist Coverage 

Act from the viewpoint of the insurer, and not From t.he 

viewpoint. of the claimant. To State Farm Mutual, Pearson is 

not uninsured, because its policy does provide 1.4ahili.ty 

coverage to hi.m. To the Hubbel claimants, however, Pearson 

is uninsured, because through a legal technicality, much the 

same as the Feres doctrine, the Hubhel hei.rs cannot oht:ain a -- 

judgment against Pearson which could be sat.isfied under the 

liahjl.ity portion of the Skate Farm Policy. If State Farm i.s 

caught in a Cat.ch-22, the mbbel heirs are caught in a 

Catch-44, a double whamnry. State Farm gets to keep the money 

for which it collected a premi.um; the Iiubbel heirs do not get- 

to coli.ect anything under the uni.xisured motorist coverage. 

The district judge here correctly decided to support the 

legislative policy of this State. I would affirm the holdi~ig 

o f  the district judge. 

Mr. Justice John Conway Harrison, dissenting: 

I concur in the dissent of Mr. Justice Sheehy. 


