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Justice W. William Leaphart delivered the Opinion of the Court.

11 Appellant Dianne Ereth (Ereth) appeals the District Court’s grant of summary
judgment concluding that Ereth’s claim for attorney mal practice was barred by the statute
of limitations. We reverse and remand for further proceedings.
12  Thesoleissueon appedl is. Didthe District Court err in concluding that § 27-2-206,
MCA, which provides athree-year statute of limitationsfor legal malpractice claims, barred
Ereth’s claim?

FACTS
13 In June 1994, Katie and Andy Schindele reported to the Cascade County Sheriff’'s
Department that Ereth was sexually and/or physically abusing their minor children. Ereth
was subsequently arrested and charged with sexual assault and sexual intercourse without
consent.
" Soon thereafter, Scott Albers, the Chief Public Defender with the Cascade County
Public Defender’s Office, was appointed as Ereth’s defense attorney and represented her
during the criminal proceedings prior to her pleaagreement. Albersrequired Ereth to attend
weekly group sex offender sessions at InterConnections in order to reduce her sentence to
pre-release time as opposed to jail time. Ereth's therapist at InterConnections, Lilian
Kravcisin (Kravcisin), theorized that Ereth had repressed memories of being abused by her
own mother and father and was al so repressing memories of her abuse against the Schindele
children. In order to recover Ereth’ s alleged repressed memories, Kravcisin used hypnosis

on Ereth on three or four occasions. According to Kravcisin's record, Ereth while
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hypnotized denied committing any sexual abuse; neverthel ess, Kravcisin advised both Albers
and Ereth that Ereth’s subconscious was in denial. Even though she maintained her
innocence, Ereth attended Kravcisin' sgroup sessionsto determine whether she actually had
repressed memories of sexually abusing the children.

15  Based on Kravcisin's opinion, Albers concluded that it would be to Ereth’s benefit
to enter into apleaagreement in order to avoid alengthy prison sentence. Eventually, Albers
and the Cascade County Attorney’ sOffice negotiated apleaagreement whereby Erethwould
enter an Alford pleain exchange for consideration of alesser sentence. According to Ereth,
shebased her decisionto pleaon Albers advicethat shewasrepressing memoriesof abusing
the children and that if she did not plead, she would be risking a lengthy prison sentence.
Ereth entered an Alford plea on April 12, 1996. At the change of plea hearing, Ereth
maintained her innocence, but testified that “in talking with the other members of my group
[at InterConnections], | have come to believe that there is a possibility | could have done
this.”

16  Almostimmediately after pleading, Ereth had second thoughts. Lessthan two weeks
after entering the plea, Ereth called her newly-appointed attorney, Eric Olson, and inquired
about withdrawing her guilty plea. On July 19, 1996, Ereth filed aNotice of Withdrawal of
Plea and Demand to Proceed to Trial. In her supporting memorandum filed on July 26,
1996, Ereth expressly alleged Scott Albers pressured and unduly influenced her to enter the
Alford plea. TheDistrict Court denied Ereth’ sMotionto Withdraw Guilty Plea, and ordered

a Pre-Sentence Investigation Report be prepared. The Pre-Sentence Investigation contains
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Ereth’ s statement that reflects her belief that Scott Alberswasinept and negligently coerced
her into accepting the Alford plea.

17 OnMarch 19, 1997, Ereth again petitioned the District Court to reconsider her request
to withdraw her plea of guilty. Ereth’s request was predicated upon the grounds that Scott
Albers was inept and that both he and Lilian Kravcisin exerted undue influence upon Ereth
to convince her to plead guilty. Ereth supported the motion with her Affidavit, dated March
19, 1997. Ereth was assigned new counsedl, J. Kim Schulke, who was not affiliated with the
Cascade County Public Defender’s Office. On April 14,1997, Ereth’s new counsel filed a
Memorandum in Support of Motion to Withdraw Guilty Plea. An entire section of that
memorandum was devoted to Ereth's ineffective assistance of counsel argument.
Specificaly, Ereth alleged that her Alford pleawas forced upon her by her former counsel,
Scott Albers, and by sex offender therapist, Lilian Kravcisin, in that her free will was
overridden by the scientifically inaccurate opinion of her therapist and by her attorney’ slegal
advice based upon that opinion.

18  TheDistrict Court ultimately denied Ereth’s request to withdraw her plea. On June
13, 1997, Ereth was sentenced to ten years of incarceration, with six years suspended,
$10,000.00 restitution to the victims and 200 hours of community service. On August 11,
1998, the Montana Supreme Court reversed the District Court’s decision denying Ereth’s
motion to withdraw her guilty plea, and remanded the matter for trial. See Sate v. Ereth,

1998 MT 197, 290 Mont. 294, 964 P.2d 26.



19  The matter was scheduled for trial, and ajury was called and impaneled. However,
ontheeveof trial, the Cascade County Attorney moved to dismissthe charges. The Cascade
County Attorney claimed that, due to thefive-year lapsein timefrom the date of theincident
to the date of trial, the witnesses were not able to provide sufficient recall of the facts and
circumstances surrounding the incidents to prove the case beyond a reasonable doubt.

110  On August 11, 2000, Ereth instituted the above-entitled action asserting, inter alia,
alegal malpractice claim against Scott Albers, the Public Defender who represented her in
criminal proceedings. Ereth’ scomplaint allegesthat Albers* negligently coerced [Ereth] into
accepting an Alford pleaof guilty whichwaslater overturned by the M ontana Supreme Court
upon [Ereth’ s| request through separate counsel.” Cascade County, on behalf of the Cascade
Public Defender Office and Scott Albers, moved for summary judgment, asserting Ereth’s
legal malpractice clam was barred by the three-year statute of limitations. The District
Court entered summary judgment in favor of Cascade County, and Ereth filed this timely
appeal.

STANDARD OF REVIEW

11 The standard of review for a grant of summary judgment is de novo. This Court
applies the same evaluation asthetria court under Rule 56, M.R.Civ.P. The moving party
must establish both the absence of a genuine issue of material fact and entitlement to
judgment as a matter of law. Gonzales v. Walchuk, 2002 MT 262, 19, 312 Mont. 240, 19,
59 P.3d 377, 9. Once the moving party has met its burden, the opposing party must, in

order to raise a genuine issue of material fact, present substantial evidence essential to one
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or more elements of its case rather than mere conclusory or speculative statements.
Gonzales, 9. In addition, our standard of review of a question of law is whether thetria
court’s legal conclusions are correct. Gonzales, 9.

DISCUSSION
112  Thedeterminativeissueof thisappeal iswhether the District Court erred in ruling that
Ereth’s cause of action against Albers was barred by the statute of limitations for legal
mal practice claims, 8§ 27-2-206, MCA.
113 Initsorder granting summary judgment, the District Court concluded that the three-
year statute of limitations began to run on July 26, 1996, the date on which Ereth filed an
affidavit in support of her Motion to Withdraw stating that Albers had exerted undue
influence in persuading her to plea. The District Court determined that Ereth was first
injured when sherelied on Albers’ adviceto sign the pleaagreement on April 12, 1996, and
that she had discovered this alleged professional negligent act by July 26, 1996. On that
date, Ereth filed a sworn affidavit where she declared that Albers had “exerted undue
influence on [her] in order to persuade [her] to plead to these charges.” The District Court
ruled that starting July 26, 1996, Ereth had a cause of action against Albers for legal
mal practice, which could have been filed any time within three years therefrom. Because
Ereth did not file her claim until August 11, 2000, the District Court ruled that the statute of
limitations barred her claim.
114  Eretharguesthat the statute of limitationsdid not beginto run until she obtained relief

from her conviction on September 21, 1999, the day the Cascade County prosecutor filed a
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motion to dismissthe case. Ereth claims that she could not have filed against Albers prior
to that date because the elements of her cause of action had not accrued. Ereth also
maintains that if she had filed before then, her claim would have been dismissed for failure
to state aclaim. To that end, Ereth asserts that until the charges against her were dropped,
she could not have presented a prima facie case that “but for” Albers’ negligence shewould
not have been convicted. Moreover, she positsthat her damages, an element of her cause of
action, had not accrued until she obtained relief from the charges against her.

115 The County maintains that Ereth has failed to articulate a valid basis for tolling the
three-year statute of limitationsand that Ereth’ sargument on appeal contravenesthe express
terms of § 27-2-206, MCA, which provides that a legal malpractice clam must be
commenced “within 3 years after the plaintiff discovers or through the use of reasonable
diligence should have discovered the act, error or omission . ...” Accordingto the County,
the record clearly established that the basis for Ereth’s claim for legal malpractice, Albers
ineffective assistance, was known to her over three years before she filed her claim. The
County asserts that both the July 26, 1996, affidavit and the March 19, 1997, affidavit
indicate that Ereth was aware that Albers exerted undue influence on her in persuading her
to accept the plea agreement.

116  The fundamental purpose of statutes of limitations isto preclude claimsin which a
party’ sability to mount an effective defense has been | essened or defeated dueto the passage
of time. The policy underlying the bar imposed by statutes of limitationsis, at itsroots, one

of basic fairness. Aswe have stated in the past, our system of jurisprudence is designed to
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achieve substantial justice through application of the law after the parties have had an
opportunity to fully present both sides of acontroversy. Thefailureto bringan action within
areasonabletimeis clearly not conduciveto afull presentation of the evidence nor a search
for the truth. Consequently, the law will not reward the plaintiff who sleeps on his or her
rights to the detriment of a defendant. Gomez v. Sate, 1999 MT 67, 1 25, 293 Mont. 531,
125, 975 P.2d 1258, 1 25; E.W. v. D.C.H. (1988), 231 Mont. 481, 484, 754 P.2d 817, 819.
17  Section 27-2-206, MCA, provides that an action against an attorney for legal
mal practice must be commenced within three years after the “plaintiff discoversor through
the use of reasonabl e diligence should have discovered the act, error, or omission, whichever
occurslast....” Torecover damagesin alegal malpracticeclaim, aplaintiff must establish
each of the following elements: first, that the professional owed him aduty of care; second,
that the professional breached this duty by afailure to use reasonable care and skill; third,
that the plaintiff has suffered an injury; and finally, that the professional’ s conduct was the
proximate cause of the injury. Hauschulz v. Michael Law Firm, 2001 MT 160, 1 11, 306
Mont. 102, 111, 30 P.3d 357, 1 11.

118 While this Court has thoroughly discussed the appropriate standard for determining
when the statute of limitations begins to run in the context of legal malpractice in civil
matters (see Spolar v. Datsopoulos, 2003 MT 54, 314 Mont. 364, 66 P.3d 284; Johnson v.
Barrett, 1999 MT 176, 295 Mont. 254, 983 P.2d 925; Uhler v. Doak (1994), 268 Mont. 191,
885 P.2d 1297; and Peschel v. Jones (1988), 232 Mont. 516, 760 P.2d 51), this Court has not

had the opportunity to address when the statute of limitations begins to run on a legal
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mal practice claim stemming from criminal representation. Therefore, the issue beforeusis
one of first impression. The crux of the issue is whether the statute of limitations for legal
mal practice should be tolled for the criminal defendant while he or she pursues a claim for
postconviction relief or whether he or she should pursue a claim for legal malpractice
simultaneously with the claim for postconviction relief. Since this is an issue of first
impression, wewill review decisionsfrom other jurisdictionsthat have already addressed the
subject.

119 Our review of the case law reveals that other jurisdictions are divided on the issue of
requiring postconviction relief asaprerequisite to maintaining alegal malpractice actionin
acriminal case. Thefirst group of states have adopted what is referred to as a*“one-track”
approach. These courts require a criminal defendant to first litigate a successful claim for
postconviction relief before permitting himor her tofileaclaimfor legal mal practice against
counsel. See Canaan v. Bartee (Kan. 2003), 72 P.3d 911; Sevensv. Bispham (Or. 1993),
851 P.2d 556; Noske v. Friedberg (Minn. 2003), 656 N.W.2d 409; Shaw v. Sate, Dep't of
Admin. (Alaska 1991), 816 P.2d 1358; Carmel v. Lunney (N.Y. 1987), 511 N.E.2d 1126;
Glenn v. Aiken (Mass. 1991),569 N.E.2d 783. The second group of states have adopted a
“two-track” approach. This alows a defendant to simultaneously pursue a clam for
postconviction relief in the criminal court and a claim for legal malpractice in the civil
courts. See Duncanv. Campbell (N.M. 1997), 936 P.2d 863; Seeversv. Potter (Neb. 1995),
537 N.W.2d 505; Gebhardt v. O’ Rourke (Mich. 1994), 510 N.W.2d 900; Quick v. Svem

(Pa.Super.1989), 568 A.2d 223; Bowman v. Doherty (Kan. 1984), 686 P.2d 112; Krahn v.
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Kinney (Ohio 1989), 538 N.E.2d 1058; Mylar v. Wilkinson (Ala.1983), 435 So.2d 1237,
McCordv. Bailey (D.C. Cir. 1980), 636 F.2d 606; Jepson v. Subbs(Mo. 1977), 555 S.W.2d
307.

920  Under the one-track approach, the statute of limitations doesnot begin to run until the
criminal defendant isexonerated through some sort of postconvictionrelief. Under thetwo-
track approach, the statute of limitations commences to run upon discovery of the error,
irrespective of whether postconviction relief is sought or granted. The advantage to each
isillustrated by areview of two decisions, the first adopting the one-track approach, and the
second adopting a two-track approach.

121  Wefirst review the one-track approach. In Shaw v. Sate, Dep’'t of Admin. (Alaska
1991), 816 P.2d 1358, the Alaska Supreme Court held that a convicted criminal defendant
must obtain postconviction relief as a precondition to maintaining alegal malpractice claim
against his or her attorney. Shaw, 816 P.2d at 1359. Shaw was convicted in 1973 on two
countsof burglary and two counts of robbery. On August 15, 1986, Shaw’ sconvictionswere
set aside as being constitutionally defective, at least in part because of a conflict of interest
between Shaw, his co-defendant, and the attorney who represented both defendants. On
January 13, 1988, Shaw filed acomplaint alleging that histrial counsel negligently allowed
aconflict of interest to lead to his 1973 convictions. Thetrial counsel raised the defense of
the statute of limitations.

922  The Shaw court ruled that Shaw’s legal malpractice claim was not barred by the

statute of limitations and that the statute was tolled until Shaw had received postconviction
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relief. The Shaw court held that public policy supported some form of postconviction relief
as a prerequisite to filing a claim for legal malpractice. According to the court, judicial
resources are conserved since, if the defendant is denied postconviction relief, the legal
principle of collateral estoppel serves to eliminate any frivolous malpractice clams.
Furthermore, the court found that the requirement of postconviction relief promoted judicial
economy because anumber of theissueslitigated in the quest for postconviction relief, such
as proximate cause and damages, would be duplicated and relevant in the legal malpractice
clam. Additionally, the Shaw court highlighted the importance of developing abright line
test for purposes of assisting courts in applying the statute of limitations.

123 In Seeversv. Potter (Neb. 1995), 537 N.W.2d 505, 510, the Nebraska Supreme
Court, while noting, “[t]he simplicity of the [single track] rule appears attractive at first
blush,” found that the Michigan Supreme Court’s “two-track” analysis in Gebhardt v.
O’ Rouke (Mich. 1994), 510 N.W.2d 900, to be more persuasive. In Gebhardt the Michigan
Supreme Court declined to follow Shawand instead held that the statute of limitations started
to run when the criminal defendant discovered counsel’s negligence. The defendant in
Gebhardt was convicted on January 8, 1987, of aiding and abetting a rape. Gebhardt
successfully petitioned the trial court for a new trial, and on July 11, 1988, the trial court
entered ajudgment of acquittal. The order of acquittal becamefinal on April 19, 1989. On
November 3, 1989, Gebhardt initiated alegal malpractice lawsuit against her criminal trial
counsel. The statute of limitations in Michigan required the plaintiff in alegal malpractice

case to file suit within two years of the attorney’s last day of service or within six months
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of when the plaintiff discovered or should have discovered the claim. Like Shaw, Gebhardt
argued that the statute of limitations should have been tolled until she successfully obtained
post-conviction relief. However, the Gebhardt court rejected the Shaw rule as a “legal
fiction with serious analytical flaws.” Gebhardt, 510 N.W.2d at 906." The Gebhardt court
found the policy arguments set forth by the Shaw court to be unpersuasive when balanced
against the above-mentioned policies underlying the statute of limitations.
Issue preclusion and collateral estoppel should be utilized in the

appropriate case. However, the availability of these devices should not lead

to a subversion of the statute of limitations by allowing a criminal defendant

to first obtain postconviction relief before starting the clock on the limitation

period.
Gebhardt, 510 N.W.2d at 906-07.
124  TheGebhardt court, whilerecognizing the complicationsinherent inthesimultaneous
prosecution of alegal malpractice claim and a postconviction relief claim, concluded that
these considerations were outweighed by concerns with the indefinite tolling of the statute
of limitations and the need to preclude stale claims. The Gebhardt court concluded the
statute of limitations starts to run on the date the criminal defendant discovers counsel’s

negligent acts or omissions. Asthe Gebhardt court observed, itisnot unusual for aparty to

have both a criminal matter pending before acourt, and arelated civil suit arising out of that

! In addressing the legal fictions, the New Mexico Court of Appeals stated: “In
particular, the idea that defendants convicted and serving time because of their attorneys
malpractice are not legally harmed until they are exonerated and released would surprise
not only those defendants, but any person whose thought processes are guided by
common sense.” Duncan v. Campbell (N.M. 1997), 936 P.2d 863, 868.
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criminal matter also pending. Inthoseinstances, the court presented with the civil suit will
commonly yield to the criminal matter, allowing it to proceed so the rights of the criminal
defendant will not be infringed. Gebhardt, 510 N.W.2d at 907.

125 Thedissent, inadvocatingthe“one-track” approach, pointsout that in Brownv. State,
2002 MT 58, 309 Mont. 106, 46 P.3d 42, we affirmed the district court’s dismissal of
Brown'’s cause of action under 42 U.S.C. § 1983 for the reason that “Brown’s claims, if
proven, would necessarily imply theinvalidity of hisconviction or sentenceand aretherefore
not cognizable under § 1983 unless he can demonstrate that the conviction or sentence has
aready been invalidated.” Brown, § 26. The reason the Court employed the one-track
approach in Brown is because that approach was mandated by the United States Supreme
Court’ sinterpretation of thefederal civil rightsstatute, 42 U.S.C. 8 1983. Heckv. Humphrey
(1994), 512 U.S. 477, 114 S.Ct. 2364, 129 L.Ed.2d 383 (8 1983 plaintiff must prove that
conviction or sentence has been reversed, expunged or declared invalid). In the present
matter, since we are applying a state statute of limitations, we are not constrained by federal
precedent.

926  After considering both approaches, we find the Michigan Supreme Court’s analysis
in Gebhardt more persuasive because it incorporates a strict reading of the statute of
limitations that at the same time addresses the problems posed by multiplelitigations. The
two-track approach recognizes that a criminal defendant who has initiated postconviction
relief proceedings does have, or should have, sufficient knowledge of his or her legal

mal practice claim for statute of limitations purposes. Therefore, in order to put counsel on
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notice that he or she will have to defend against a mal practice claim, and thereby honor the
policies underlying the statute of limitations, we hold that a criminal defendant must file a
mal practice complaint within three years of discovering the act, error or omission. Asthe
Court noted in Seevers, 537 N.W.2d at 511, with the claim preserved, the defendant can seek
astay in the civil suit until the criminal caseisresolved. Thetrial court handling the civil
suit would have discretion regarding the duration of the stay, keeping in mind the nature of
the claim asserted for postconviction relief.

927 Itisclear from the record before usthat Ereth had discovered Albers negligence at
least by July 26, 1996, when she filed an affidavit claiming that he had exerted undue
influence on her. She did not file her clam within three years from that date. We must
determine, however, whether to apply this new rule retroactively so asto bar Ereth’s cause
of action or to apply it prospectively only.

128  For the reasons set forth below, we apply this new rule prospectively.

129 InRiley v. Warm Sporings State Hosp. (1987), 229 Mont. 518, 748 P.2d 455, we set
forth the three factors to be considered in determining whether or not to apply ajudicia
decision retroactively. If nonretroactive application is sought, “[f]irst, the ruling to be
applied nonretroactively must establish anew principleof law either by overruling precedent
or by decidinganissue of firstimpression whose result was not clearly foreshadowed. Next,
the new rule must be examined to determine whether retroactive application will further or

retard itsoperation. Third, the equity of retroactive application must be considered.” Riley,
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229 Mont. at 521, 748 P.2d at 457. All three of these factorsweigh infavor of nonretroactive
application of this new rule in our jurisprudence.

130 First, the rule set forth in this Opinion is a matter of first impression ( 18).
Moreover, given the dearth of precedent on the subject in thisjurisdiction, the result of the
Court’s analysis was not, in any sense, “clearly foreshadowed.” Second, retroactive
application would not further operation of the rule; the announcement of the new rule will
still put parties convicted of criminal offenses on notice that they must file any malpractice
claims against their attorneys within three years of discovering the act, error or omission.
And, third, the equity of retroactive application must be taken into account. The equities
unique to this case weigh heavily in Ereth’ s favor, as does our longstanding preference for
allowing “resolution of claims on their merits rather than the arbitrary bar of the statute of
limitations.” Kearneyv. KXLF Communications, Inc. (1994), 263 Mont. 407, 413, 869 P.2d
772, 775.

131  Accordingly, parties convicted inacriminal proceeding are hereby put on notice that
any alleged act of attorney error or omission discovered on or after the date of this Opinion
triggersthe running of the statute of limitationsfor thefiling of any legal malpractice claim.
Asto claims where the discovery of the act, error or omission occurred prior to the date of
this decision, those claimants have three years from the date of discovery to file a
malpractice claim or until December 31, 2004, whichever islonger.

132  Although we affirm the District Court’s conclusion that the three-year statute of

limitations for alegal malpractice claim beginsto run upon discovery of the alleged error or
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omission, we conclude that it would be inequitable to apply this new ruleto Ereth’s claim.
Accordingly, we reverse the granting of summary judgment in favor of Cascade County and

remand for further proceedings.

/ISYW. WILLIAM LEAPHART

We concur:

/S KARLA M. GRAY
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IS/ JAMES C. NELSON
IS/ JIM RICE
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Justice Patricia O. Cotter concurring in part and dissenting in part.

133 I dissent. | would conclude that Ereth’s claim and other similar claims should be
analyzed pursuant to the “one-track” approach. | concur, however, in the Court’s decision
to allow Ereth’s claim to proceed.

134 Whilethe Court notes at 117 of its Opinion that there are four elementsto a cause of
action for legal malpractice, and proceeds to recite those elements, the Court goes on to
analyze and decide Ereth’ s case without further reference to them. The key element of legal
mal practice at issue here--which Ereth could not have satisfied had she filed suit against
Cascade County before we reversed the District Court’s decision denying her motion to
withdraw her guilty plea--is the fourth element of the claim, i.e., establishing that the
professional’ s conduct was the proximate cause of her injury.

135 Asthis Court points out, Ereth entered an Alford pleain exchange for consideration
of alesser sentence. Upon having second thoughts, she moved not once but twice to
withdraw her guilty plea, both timesunsuccessfully. Thebasisfor her motionwas her belief
that Albersnegligently coerced her into accepting an Alford plea. TheDistrict Court rejected
Ereth’ s request to withdraw her plea, and sentenced her to ten years of incarceration on her
pleaof guilty. Thequestionis. until this Court reversed the decision of the District Court,
how could Ereth possibly establish that her guilty pleaand imprisonment were the result of

Albers misconduct and not her own?

18



136  InUhler v. Doak, this Court concluded that the period of limitations within which a
cause of action for attorney mal practice must be commenced, does not begin to run until the
cause of action accrues. Uhler, 268 Mont. at 200. Aswe further noted in Uhler, the accrual
of acauseof actionisgoverned by § 27-2-102(1)(a), MCA, which providesin pertinent part,
that acause of action accrueswhen all elements of the claim or cause exist or have occurred,
and “the right to maintain an action on the claim or cause is complete .. . . .” We further
noted in Uhler, aswe havein numerous other cases, that the plaintiff in amal practice action
must show that “but for” the negligence of the attorney, she would have been successful in
her defense of the action. Uhler, 268 Mont. at 196, 885 P.2d at 1300; Lorash v. Eptstein
(1989), 236 Mont. 21, 24, 767 P.2d 1335, 1337.

1137  Thereis no way that Ereth could have satisfied the accrual component of the cause
of action or the “but for” test, until such time as this Court reversed the District Court’s
refusal to allow her to set aside her guilty plea. For, before this occurred, there wasaguilty
plea, a conviction, and sentence for sexual assault and sexual intercourse without consent
against Ereth. Unless this conviction was set aside, Ereth’ s own criminal actions--and not
the conduct of Albers--would be presumed to be the proximate cause of her injury. Until
that criminal convictionwas set aside, Ereth would becollaterally estopped from arguing her

innocence, and would therefore have no basis for stating a cause of action against Albers.
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1138 Although the Court correctly notes that the precise issue before us is one of first
impression, we have considered and rejected claimssimil ar to that brought by Ereth, because
the claim was brought befor e the underlying conviction wasinvalidated. In Brownv. Sate,
2002 MT 58, 309 Mont. 106, 46 P.3d 42, Justice Leaphart, writing for the Court, affirmed
the district court’ s dismissal of Brown’s cause of action under 42 U.S.C § 1983 against the
state for alleged deprivation of hisrights by prison officials. Relying on Heck v. Humphrey
(1994), 512 U.S. 477, 114 S.Ct. 2364, 129 L .Ed.2d 383, we concluded that “. . . Brown’'s
claims, if proven, would necessarily imply the invalidity of his conviction or sentence and
are therefore not cognizable under § 1983 unless he can demonstrate that the conviction or
sentence has already been invalidated.” Brown, 1 26. In Rudolph v. Dussault (1988), 234
Mont. 449, 763 P.2d 1139, we similarly concluded that Rudolph would be barred by
collateral estoppel from bringing a cause of action against the city for violation of his civil
rights, in light of his criminal conviction. In both of these cases, we concluded that the
criminal conviction was a bar to the defendant’ s pursuit of a civil action arising out of the
criminal matter. Thesamelogic appliesto Ereth’ sclaimshere: until her criminal conviction
was dismissed, Ereth would not have been ableto establish that, but for Alber’ s negligence,
she would not have been wrongfully convicted and imprisoned.

139 Fortheforegoing reasons, and for the policy reasons set forth in Canaan, Noske, and

the other “one-track” cases addressed in the Court’s Opinion, | dissent from our application
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of the“two-track” approach to Ereth’ slegal malpractice case. | would apply the “ one-track”

approach here and in similar cases arising in the future.

IS/ PATRICIA COTTER
Justice James M. Regnier joins in the foregoing concurrence and dissent of
Justice Patricia O. Cotter.

/S M REGNIER
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