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M r .  J u s i - i c e  L. C, G u l b r a n d s n n  d e l i v e r e d  t h e  O p i n i o n  o f  t h e  
C o u r t .  

The i n s u r e r ,  American M o t o r i s t s  I n s u r a n c e  Company, 

a p p e a l s  n d e c i s i o n  04 - t h e  W o r k e r s V ~ n m p e n s a t i . o n  C o u r t  

o r d e r i n g  i t  t o  p a y  t h e  c l a i . m a n t ,  S h i r l e y  R u s s o  C o I e s ,  

p e r m a n e n t  t o t a l  d i s a b i 1 i t . y  b e n e f i t s  r a t h e r  t h a n  p e r m a n e n t  

p a r t i a l .  d i s a b i l i t y  b e n e f i t s ;  s e t t i n g  t h e  r a t e  o f  compensa t io r i  

a t  $ 1 2 3 . 3 9  p e r  week; and a w n r d i n q  c o s t s ,  a t t o r n e y s ' f e e s  and  

a  2 0 %  p e n a l t y  t:o t h e  c l a i m a n t .  W e  a f f i r m .  

On O c t o b e r  1 0 ,  1981, w h i l e  w o r k i n g  a s  a  c l e r k  i n  a  

c o n v e n i e n c e  s t o r e ,  the c l a i m a n t  f e l l  from a 1 a d d e r ,  s t r u c k  

h e r  mid a n d  l o w e r  hack: o n  a s i n k  a n d  t h e n  h , i t  t.he f l o o r  on 

her b a c k  a n d  l e f t  s i d e  o f  h e r  h e a d .  F o l l o w i n g  a n  e x a m i n a t i o n  

a t  t h e  h o s p i t a l  emergency  room, s h e  was r e l e a s e d  %o g o  home. 

S h e  a t t empl -ed  t o  r e t u r n  to work t h e  n e x t  week,  but a f t e r  

a b o u t  o n e  d a y  s h e  had  t o  l e a v e  b e c a u s e  h e r  neck was s t i f f  and  

sore and  s h e  had  d e v e l o p e d  a  s e v e r e  h e a d a c h e .  

The W o r k e r s Y o m p e n s a t i o n  C o u r t  f o u n d  t h a t  th f">  c l a i m a n t  

had S i b r o m y o s i t i s ,  a  s i g n i f i c a n t :  soft t i s s u e  i n j u r y .  Relyi.ng 

p r i . m a r i l  y on t h e  t r e a t i n g  p h y s i c i a n ' s  s t - a t e m e n t s ,  t h e  j u d g e  

a l s o  found  t h a t  t h e  c l a i m a n t . "  c o n d i t i o n  was  a s  f a r  r e s t o r e d  

s a  h e r  injuries would  p e r m i t  o n  Apr i l .  1 0 ,  1.983. He found  

t h a t  s h e  h a d  a  15% w h o l e  p e r s o n  i m p a i r m e n t .  From h e r  m e d i c a l  

c n n d i t i o n  a n d  the p r e s e n c e  of n n n - m e d i c a l  c ler r rents  o f  

Zl i sah i1 i t .y  s u c h  a s  h e r  l a c k  of: s p e c i a l i z e d  t r a i n i n g  and  

1 i m i t e d  w o r k  e x p e r i e n c e ,  t h e  court.  c o n c l u d e d  t h e  c l a i n r a n t  was  

t r m p o r a r i l y  t o t a l l y  d i s a b l e d  u n t i l  A p r i l  1 0 ,  1 9 8 3  a n d ,  "a, 
v o c a t i o n a 1 7 ~  "-- r e t r a i n e d ,  i s  p e r m a n e n t l y  t o t a l l y  d i s a b l e d  a s  a  

r e s u l t  o f  h e r  i n c l u s t r i  a 1  a c c i d e n t . "  (Emphas i s  i n  o r i g i n a l . )  

The i n s u r e r  c a l c u l a t e d  t h e  c ? . a i m a n t ' s  r a t e ?  of 

d i s a b i l i t y  p a y m e n t s  b a s e d  on a  .For ty-krwr  work  week.  When 



s h e  began  work i n  A w y i i s t  3981, h e r  s c h e d u l e d  h o u r s  O F  

employment  were 2:00 to 110~30 p.m. s e v e n  d a y s  a  week ,  w i t h  

d d i . t . o ~ a  h o u r s  a s  r ~ e e d e d  t o  fi .11 i n  f o r  a b s e n t  e m p l o y e e s .  

She worked t h e  f o l l o w i n g  h o u r s  a f t e r  b e i n g  h i r e d :  

s t r a i g h t  t i m e  h o u r s  o v e r t i m e  h o u r s  -- - 
I. week 5 7 . 7 5  1 9 . 0 0  

2 weeks  130.00 2 7 . 7 5  

2 weeks  72 .00  28 .50  

2 weeks  8 0 . 0 0  3 0 . 7 5  

F i n a l  week 2 9 - 0 0  0 .00  

T h e  c o u r t  below d e t e r m i n e d  t h a t  h e r  over*.irne h o u r s  w e r e  p a r t  

o f  h e r  u s u a l  h o u r s  and  s h o u l d  b e  i n c l u d e d  i n  t h e  c a l c u l a t i o n  

o f  d i s a l b i l  i t y  b e n e f i t s .  

The i n s u r e r  t e r m i n a t e d  t h e  c l a i m a n t ' s  t e m p o r a r y  t o t a l  

d i s a b i l i t y  p a y m e n t s  on a b o u t  O c t o b e r  9 ,  1 9 8 2 .  T h e r e a f t e r ,  it 

p a i d  2 5  weeks  o f  p e r m a n e n t  p a r t i . a 1  d i s a b i l i t y  b a s e d  on a 

p h y s i c i a n ' s  r e p o r t  e s t i m a t i n g  h e r  medica l .  i m p a i r m e n t  r n t i n o ;  

a t  5'1, The r e p o r t  d i d  n o t  r e f e r  t o  h e r  a b i l i t y  t , o  r e t u r n  t o  

work.  The i n s u r e r  r e f u s e d  t o  p a y  a n y  f u r t h e r  k )enef i t . s  

d e s p i t e  r e p e a t e d  r e q u e s t s  by t h e  c l a i m a n t .  On May 2 1 ,  1 9 8 4 ,  

t h e  same d a y  an o r d e r  was  i s s u e d  s e t t i n g  a  h e a r i n g  d a t e  on 

t h e  c l a i m a n t ' s  p e t i t i o n  f o r  a n  emergency  h e a r i n g ,  t h e  i n s u r e d  

p a i d  p a r t  o f  t h e  b a c k  p a y m e n t s  d u e .  J u s t  p r i o r  t o  t h e  

h e a r i n g  d a t e ,  it pair3 the  r e m a i n i n g  back p a y m e n t s  t o  

c l a i m a n t . .  The W o r k e r s '  C o m p e n s a t i o n  C o u r t  f o u n d  t h e  

i n s u r e r "  t e r m i n a t i o n  o f  b e n e f i t s  and  i t s  r e f ~ ~ s a ?  t o  p a y  

prlrmanent t o t a l  d i s a b i l i t y  b e n e f i t s  unreasonable. 

The c l a i m a n t ' s  p e t i t i o n  came t o  t r i a l  b e f o r e  t h e  

Workers  V C o r r t p e n s a t i o n  C o u r t  on S e p t e m b e r  12, 1 9 8 4 ,  On 



November 2 0 ,  1984 the court entered its findings of fact, 

conclusions of law and judgment ordering the insurer to pay 

the olairnant temporary total disability  benefit.^ from October 

11, 1982 until April 9,  3 9 6 3  and permanent total disabilitry 

benefits from April 10, 1983 until fur.t.her ordered; ordering 

the payment of compensation benefits at $123.39 per week; 

ordering the insurer to pay the claimant a 2 0 %  incr~ase in 

the rate as a penalty; awarding the claimant crosts and 

attorneys' fees; and ordering the Dj.visi.on of Workers' 

Compensation to determine if voea tiona 1 reiiabil itation was 

possible For the claimant. 

Thc insurer raises the foilowiriq issues on appeal: 

(1) Did the Workers' Compensation Court err by finding 

the claimant permanently toeally disabled rather than 

permanently partially disabled? 

(2) Did the Workers' CC:ompensat.ion Court c.rr by 

including overtime hhnrs when ca1cul.ating the rate of 

compensation? 

( 3 )  Did the Workers' Compensation Court err by awarding 

n penal-ty to the claimant? 

When revjewing a decision of the Workers'Compenration 

Court, the standard is "whether there is subst.antia1 evidence 

to supportthe findings and conclusions of that court. We 

cannot substitute o u r  judgment fcr that of +.he trial court as 

to weight of the evidence on anestions of fact. Where there 

i , s  substantial. evidence tn support the Workers' Compensation 

Court, this Court cannot everturn the decision. " (Citations 

omitted.) Wume v.  St., Regis Paper Company (1980) , 187 Mont.. 

53, 5 3 ,  608 P.2d 1063, 1066, 

Section 39-71-116(13), MCA defines permanent total 

disability as: 



"a c o n d i t i o n  r e s u l t i n g  f rnm i n  a s  
d e f i n e d  i n  t h i s  c h a p t e r  t h a t  r e s u l t s  i n  
t h e  l o s s  n f  a c t u a l  e a r n i . n g s  or  e a r n i n g  
capabi.1i.t-y t h a t  e x i s t s  a f t e r  t h e  i n j u r e d  
w o r k e r  i s  a s  f a r  r e s t o r e d  a c  t h e  
p e r m a n e n t  charnc i - .~ , r  o f  t h e  i n  j u r i e s  w i l l  
p e r m i t  and  w h i c h  r e s u ? t s  i n  t h e  w o r k e r  
b a v i n q  n o  r e a s o n a b l e  p r o s p e c t  o f  f i n d i n g  
r e g u l a r  empXoyment o f  a n y  k i n d  i n  t h e  
normal l a b o r  m a r k e t .  D i s a b i l i t y  s h a l l  b e  
s u p p o r t e d  b y  a  p r e p o n d e r a n c e  of  m e d i c a l  
e v i d e n c e . "  

In t h c  c a s e  a t  b a r ,  t h e  t e s t i m o n y  and  r e p o r t s  o f  t h e  t r e a t i n g  

p h y s i c i a n s  s u p p o r t e d  t h e  c o u r t "  f i n d i n g s  on t h e  c l a i i n a n t ' s  

c i i . s a h i . l i t y ,  The i n s u r e r  % m e d i c a l  r e p o r t ,  a l  t h o u g h  s t a t i n q  a  

d i f f e r e n t  c o n c l u s i o n ,  c o n t a i n e d  n o  m e d i c a l  f i n d i n g s  t h a t  

c o n t r a d i c t e d  t h o s e  o f  t h e  t r e a t i . n g  p h y s i c i a n s .  The 

d i s a b i l i t y  was s u p p o r t e d  h y  a  p r e p n n d e r a n c e  o f  m e d i c a l  

e v i d e n c e  

D i s a b i l i t y  h a s  non-medica l  a s  w e l l  a s  m e d i c a l  

c n m p o n ~ n t s .  I n  M e t z g e r  v. C h ~ m e S m n  Cnrp .  (Mont. 1 9 8 4 1 ,  687 

p . ? d  1033, 1 0 3 5 ,  4 1  S t . R e p .  1 7 3 8 ,  1790-1791,  w e  h e l d  t h a t :  

"To e s t . a h l i s h  t h e  e x i s t e n c e  o f  no 
reasonab3 .e  p r ' o s p e c t  o f  employnwnt  i n  t h e  
n o r m a l  l a b o r  m a r k e t ,  a  c l a i m a n t  mus t  
introduce s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  
o f  (1) w h a t  j o b s  c o n s t i t u t e  h i s  normal  
l a b o r  m a r k e t ,  a n d  ( 2 )  a c n m p l e t e  
i n a b i l i t y  t o  p e r f o r m  t h e  employment  and  
d u t i e s  a s s o c i a t e d  w i t h  t h o s e  j o b s  b e c a u s e  
o f  h i s  w n r k - r e l a t e d  i n  j u r y ,  " ( C i t a t i o n s  
o m i t t e d ,  ) 

Once a  r t a i m a n t  p r e s c ~ n t s  e v i d e n c e  showing  there i s  no 

r e a s o n i b l e  p r o s p r c t  nf emp1oynen t ,  " t h e  b u r d e n  o f  p r o o f  

s h i f t s  t o  t.he e m p l o y e r  t o  show t h a t  s u i t a b l e  work is  

a v a ~ l a b l e . "  M e t z g e r ,  687  P.2d a t  1 0 3 6 .  The c l a i m a n t  had 

1 i t t l e  job e x p e r i e n c e  a n d  n o  s p e c i a l  i z e d  t r a i n i n g .  H e r  

p h y s i c i a n ,  who was  i n  a  p o s i t i o n  t o  h a v e  t h e  most complt?t.e 

p i c t u r e  o f  h e r  p h y s i c a l  c o n t 3 i t i o n ,  t e s t i f i e d  t h a t  s h e  s h o u l d  

n o t  r e t u r n  t o  t h e  t y p e  nf  work i n  w h i c h  s h e  had e x p e r i e n c e ,  

T h i s  e v i d e n c e  s u f f i c j . c n t i y  showed t h a t  t h e  c l a i m n r r t  had  n o  



r e a s o n a b l e  j o b  p r o s p e c t s  i n  t h e  l a b o r  m a r k e t .  The e m p l o y e r  

F a i l e d  t o  c a r r y  t h e  s u b s e q u e n t  b u r d e n  o f  p r o o f  when j.t  d i d  

n o t  i n t r o d u c e  a n y  e v i d e n c e  t o  e s t a b l i s h  s u i t a b l e  work was  

a v a i l a b ? ~ .  W e  h o l d  t h a t  t h e  Workers' C o m p e n s a t i o n  C c u r t q s  

d e c i s i o n  f i n d i n g  t h e  c l a i m a n t  prr 'nzanent ly  and  t o t a l  1 y 

d i s a b l e d  i s  s u p p o r t e d  by s u b s t a n t i a l .  e v i d e n c e ,  p a r t i c u i a r i y  

i n  I igh i :  o f  t h e  c o u r t ' s  r e f e r r a l  o f  t h e  c ' i a i m a n t  f o r  a  

v c c c i t i o n a l  r e h a b i l i t a t i o n  e v a l u a t i o n  p u r s u a n t  t o  s e c t i o n  

39-71-1001 e t . s e g , ,  MGA. 

S e c t i o n  39-71-116 ( 2 0 )  , MCA d e f i n e s  wages  a s  " t h @  

a v e r a g e  g r o s s  e a r n i n g s  r e c e i v e d  by t h e  employee  a t  t h e  t i m e  

o f  t h e  i n j u r y  f o r  t h e  u s u a l  h o u r s  o f  employment  i n  a  week,  

and o v e r t i m e  i s  n o t  t o  be c o i ~ s i d e r e d  . . . t' The i n s u r e r  

a r g u e s ,  i n  t h e  s e c o n d  i s s u e ,  t h a t  s e c t i o n  39-7l-ll6(2O), MCA 

s h o u l d  b e  s t r i c t l y  c o n s t r u e d  so t h a t  t h e  c l a i m a n t "  r e g u l a r  

overtime h o u r s  a r e  n o t  c o n s i . d e r e d  when computi .ng h e r  r a t e  o f  

c o m p e n s a t i o n .  The c l a i m a n t  a r g u e s  t h a t  t h e  w o r d s  " u s u a l  

h o u r s  OF e m p l o y m e n t ' h a n d  " o v e r t i m e "  a s  u s e d  i n  t h i s  s t a t u t e  

a r e  c o n f l i c t i n g  wh~en a  p e r s o n ' s  u s u a l  h o u r s  i n c l u d e s  o v e r t i m e  

h o u r s ,  The c o u r t  b e l o w  acknowledged  t h e  c o n f l i c t  a n d  

c o n c l u d e d  t h a t  t.he s t a t u t e  was  ambi.guous b e c a u s e  i t s  

r e f e r e n c e  t o  overtime d o e s  n o t  i n d i c a t e  w h e t h e r  t h i s  means 

o v e r t i m e  e a r n i n g s  a r e  n o t  t o  be c o n s i d e r e d ,  o v e r t i m e  h o u r s  

a r e  n o t  . to b e  c o n s i d e r e d ,  or  b o t h ,  W e  a g r e e  t h a t  t h e  s t a t u t e  

i s  ambiguous  u n d e r  t h e s e  c i r c u m s t a n c e s .  

i?hrn c o n s t r u i n g  a s t a t u t e ,  e v e r y  p r o v i s i o n  m u s t  h e  

g i v e n  m e a n i n g  o r  e f f e c t  i f  p o s s i b l e .  S t a t e  v. D i s t r i c t  C o u r t  

of t h e  F i r s t  J u d i c i a l  D i s t .  i n  and  f o r  L e w i s  a n d  C l a r k  County  

( l i ) 2 6 ) ,  77 Mont. 2 9 0 ,  250  P .  973 .  F u r t h e r ,  t h e  C o u r t  i s  

u n d e r  a d u t y  t o  c o n s t r u e  t h e  W o r k e r s V ~ n m p r n s a l : i . o n  A c t  

l i b e r a l  l y ,  s e c t i o n  3!?-?l-lO4, MCA, and  r e s o l v e  a m b i g u i t y  i n  



f a v o r  of t h e  i n j u r e d  w o r k e r .  G a f f n e y  TI. I n d u s t r i a l  Accident :  

f l 9 5 5 ) ,  1 2 9  Mont. 3 7 8 7  P . ? d  ?56 .  The 

i n t e r p r e t a t i o n  t h a t  q i v e s  e f f e c t  t o  a l l  t h e  p r o v i s i o n s  a n d  

a l s o  r e s o l v e s  t h ~  ambigii i . ty i n  f a v o r  o f  t h e  i n j u r e d  w o r k e r  i s  

o le  w h i c h  z n r l u d e s  overtime h o u r s  t h a t  a r e  p a r t  n f  a  

c l n i m a n t t s  u s u a l  h o u r s  o f  employment  s t  t h e  s t r a j q h t  p a y  r<>te 

i n  t h ~  b e n e f i t  c a l c u l a t i o n .  T h u s ,  o v e r t i m e  w i l l  g e n s r a i l y  b e  

e x c l u d e d  i n  d e t r r r r i i n i n q  tht? usual. h o u r s  of employment .  

However,  i f  t h e  work r e c o r d  shows t h a t  t h e  e m p l o v c r  h i r e d  t h e  

c l a i m a n t  e x p e c t - i n g  ~ ) v r r t i m e  work a n d  t h e  c l a i m a n t  a c t u a l l y  

worked overtlrne o n  a c o n s i s t ~ n t  a n d  r e q l r l a r  h a s i n ,  a s  i n  t h e  

c x e  a t  b a r ,  t h e n  t h a t -  o v e r t i m e  :becomes p a r t  o f  t h e  u s u a l  

h n u r s  of rmploymerit .  l 'he o v e r t m e  w i l l  n o t  h ~  s n c l u d e d  a t  

t h c  premium r a t e ,  b u t  a b  C ' X ~  r a  h o u r s  a t  r e g u l a r  pay 

W e  c o n s t r u e  s e c t i o n  39-71.-1.16 (20), MCA t o  mean overtime 

premium e a r n i n q s  a r c  n o t  c o n s i d e r e d  i n  c s l c u l a t i n g  wages  and  

t h a t  t h e  p h r a s e  " u s u a  1 h o u r s  of  ~ r n p l o y m ~ n t "  e x c l u d e s  o v e r t i m e  

h o u r s  f rnm t h e  c a i c u l a t L o n  u n l e s c  t h e  o w t i m e  i s  

c o n s i s t e n t l y  a n d  r e q u l a r l y  p a r t  o f  t h ~  c l a i m a n t ' s  work 

r e c o r d ,  a s  i n  t h e  case a t  b a r .  

The F i n a l  i s s u e  c o n c e r n s  t h e  p e n a l t y  a s s e s s e d  f o r  t h e  

unrr- sona able c o n d u c t  o f  t h e  i n s u r e r .  S e c t i o n  33-71 - 2 9 0 7 .  MCA 

p r o v i d e s  : 

"When payment  of c o m p e n s a t i o n  h a s  b e e n  
u n r e a s o n a b l y  d e l a y e d  or' r e f u s e d  by a n  
i n s u r e r ,  e i t h e r  p r i o r  o r  s u b s e q ~ i e n t r  t o  
t h e  i s s u a n c e  o f  a n  o r d e r  by t h e  w o r k e r s '  
c o m p e n s a t i o n  -judge g r a n t i n g  a c l a i m a n t  
c o m p e n s a t i o n  b e n e f i t s ,  t h e  f u l l  amount  o f  
t h e  c o m p e n s a t i o n  b e n e f i t s  due  a  c l a i m a n t ,  
het.ween t h e  time cornpensa t inn  b e n e f i t s  
w e r e  d e l a y e d  or r e f u s e d  and  t h e  d a t e  o f  
t h e  o r d e r  g r a n t i n g  a  c l a j - m a n t  
c o m p e n s a t i o n  b e n e f i t s ,  may h e  i n c r e a s e d  
by t h e  w o r k e r s '  c o m p e n s a t i o n  j u d g e  b y  
2 0 % .  The q u e s t i o n  o f  u n r e a s o n a b l e  d e l a y  
o r  r e f u s a l .  s h a l l  b e  d e t e r m i n e d  by t h e  
w o r k e r s '  c o m p e n s a t i o n  j u d g e ,  and  s u c h  a  



finding constitutes good cause to 
rescind, alter, or amend any order 
decision, or award previously made in the 
cause for the purpose of making the 
increase provided herein." 

Whether the insurer% coirduc-t- was unreasonable is a Factual 

questlon and on appeal, a findlng of unreasnnableness will 

ns?t he overturned if supported by substantial evzdrnce. 

Wight v .  Hughes Livestock Cn. ,  Inc. (Mont. 1 9 8 1 1 ,  634 P.2d 

1109, 3 8  St.Rep. 1632. A srview of the record shows 

suffi.cient evidence was presented to support this findi.ng. 

WP therefore w i l l  not overturn the Workers' Compensation 

CourtVs judgment awarding clni.mantr the 20% p~nal.ty For the 

iqsurer's unreasonable actions. 

The decision of the Workers' Conppnsatinn Court is 

affirmed, 


