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Mr, Justice William E. Hunt, 8r., delivered the Opinion of
the Court.

Rose Buckman appeals the SJudgment of the Workers'
Compensation Court denying her a conversion of her bi-weekly
Workers' Cowmpensation benefits +to =& lump-sum pavment,
Buckman's emplover, Montana Deacconess Hospital and  its
insureyr, the BState Compensation Insurance Fund appealed a
portion of the same “Judgment wherein the trial court
concluded that insurers could  not discount lump-sum
conversions awarded for injuries which ocourred prior to
April 15, 1985,

We affirm +the Workers' Compensation Court in part,
reverse in part, and remand for proceedings pursuant to this
opinion,

The lgsues presented to  uwg  concern constitutional
challenges to the 1985 legislative amendment to § 39-71-741,
MCA, firgt presented to the legislature as BS.B. 281,
Specifically, we are asked to decide:

1. Whether the procedure outlined in § 39-71-741{(2},
MCR {1985%)Y, to gulde the Workers' Compensation Judge in
determining whether lump-sum conversion of biweekly payments
for permanent total dinijurv will be awarded, as applied to
conversionsg for injuries occurring before April 15, 1985, is
congtitutionally prohibited.

2. Whether the prospective application of the procsdure
outlined in § 38-71-741(2), MCA (1985), wviclates the sgual
protection guarantees of the Montana and United States
Constitutions.

3. Whether the directions contained in § 28-71-741{1},

MCA {1985}, to discount to present value all conversions of



e,

lump sums as applied to conversions for injuries ocourring
prior to April 15, 1983, are constituticonally prohibited.

4. Whether the Workers' Compensation Court erred in
denying Buckman a lump-sum conversion of her biweekly
henefits.

In September, 1985, the Workers' Compensation Court
entered its findipnge of fact and conclusions of law and
Judgment determining that  the  appellant  Buckman, was
permanently totally disebled and that she was entitled to
disability henefits. The Court denied her request for a
lump=-sum  conversion based upon her fallure to meest the
regquirements set cut din § 39-71-741{(2}, MCA. The court said
the amendments found in § 39-71-7411{2}, MCA were procedural
in nature and could therefore be applied in Buckman's cage
without offense +o either constitution. Buckman had
challenged the constitutionality of § 39~71-741, MCA, as
applied to her case on the grounds that her iniury predated
the effective date of +the amendments. The Workexrs'
Compensation Court, relving on itg earlier opinion in
Stelling v. Rivercrest Ranches, Ine., WOC No, 8412-2757
{1985}, concluded that the discounting provision, found in §
39-71=741(1), MCA, if applied retroactively to Buckman's
award, would violate the contract clauses of both the United
States and Montana Ceonstitutions. Puckman appeals +the
Judgment as it concerns § 39-71-741{2), MCA, and the Hospital
and State Furnd eppeal the Sudgment as 1t oconcerns §
38-71-741 (1), MCA,

For the reasgons stated below, we hold that: Ag to the
first issue the application of & 39-71-741(2}, MCR is
constitutionally prohibited as applied +to injuries that

occurred prior toe April 15, 19285, As to the second issus we



hold that the prospective application of the procedure does
not wviolate the equal protection guarantees of the Montana
and United States Constitutions. Ag to the third issue, we
hold that discounting to present wvalue conversions of |

/5 -~

ITump-sums for induries thal ogourred prior +o April 2, 1985

is constitutionally prohibited. Finally, as to the lump-sum
conversion of claimant's biweekly benefits we remand for =
determination of whether claimant is entitled to a conversion
of her benefits in light of ocur construction of § 39-71-741,
MCA,

Az to  the first  issue, Buckman c¢hallenges the
retroactive application of the procedure contained in §
3971741 {2}, MCA. That statute as amended states that it
"must be used by the division and workers' compensation Judge
in determining whether a lump-sum conversion of pearmanent
total biweekly payments will be approved or awarded . . "
Before discussing any constitutional questions, it is
important that we consider the statutes which are o be
applied to an injured workey with regard to lump-sum conver-
sions or to normal benefits.

Workers' compensation benefits are determined by the
statutes in effect as of the date of indury. Trusty v.
Consolidated Freightwavs (Mont. 1984}, 681 P.24 1085, 41
Et.Rep. 973: Iverson v, Argenaut Insurance Co. (Ment., 189823,
198 Mont., 240, 645 P,24 1366,

In Trusty, we held that the stapdards for computations
of benefits for the claiment are fixed by the statutes in
effect as of the date of injury and concluded +that the
legislature could not enact a statute reducing the benefits
te an indured worker by reason of social security benefits

paid, We further stated:



The statute in effect on the date of injury deter-
mines the benefits to be received . . . {(Citations
omitted) . That sets the ceontractual rights and
debts of the parties. In the ingtant case, once
the 100% offgset statute was found constitutionally
unenforceable, that portion of the statute becanme
void, This Court cannct come back and changs the
statute to a 50% offset. Once we found the gtatute
congtitutionally unenforcesble, then no offset
remains in effect.

We hold that the benefits dus to the appellant

undéey his Workers' Compengation award shall not he

reduced by an offsget for Scocial Security benefits,
681 P.2d at 1088, 41 St.Rep. at 976,

The reasoning of the foregoing caseg properlyv controls
in the present case where we are involved with an application
for & lump-sum conversion of permanent biweekly pavments. We
specifically hold that where an indured worker seeks a
lump-sum cenversion of biweekly benefits, the statutes in
effect at the time of indury set the gtandards for either the
award or refusal of a lump=-sum conversion.

We therefore conclude that the amendments made in 1985
to § 39-71-741{(2}, MCA, rcarnnct be applied in considering the
Buckman application for a lump-sum conversion. We note this
is consistent with the 1985 amendments as there i3 no
provision in those amendments steting that any peortion should
be applied retroactively, with a single exception of the
discount provision.

The second issue is whether the prospective application
of the procedure set cut in § 39-71-741{2}, MCA violates the
equal protection guarantees of the Montana and United States
Constitutions, We hold that 1t does not.

After careful consideration of the language of the
procedure set out in € 329-71-741{2} and (3) and after

reference to the legislative history we are convinced that

those subsections merely codify, in detailed form, the prior



case law which allowed a conversion of biweekly benefits when
it was in the best interests of the claimant.

During the hearings leading to the enactment of $.B, 281
there was considerable discussion of more specific statutory
language concerning the award of lump sums. The record of
the Fehruary 14, 19285 meeting of the senate subcommittee is
representative of the intent of the legislature when
considering the specific language. Senator Haffey asked the
administrator of the Workers'! Compensation Division whether
"if what he is talking about iz languvage based on the
experience of the last couple of vears, under which lump sum
pavnents are called for . . . Mr. Blewett replied ves."

Our estimate that the legislative intent was to codify
existing law, rather than altering the law, is borne out by
examination of the procedure contalned in § 39-71-7411(2) and
{3).

Subsection 2 directs the Workers' Compensation Court to
award conversicons “only 1if the worker or his beneficiary
demonstyrates that his abkility to sustain himself financially
ig more probable with a whole or partial lump-sum conversion
than the Dbiweekly ypavments and his other availlable
resources. " The statute then goes on to lay out separate

"sustain himself

eriteria teo indicate what 1s meant by
Financiallyv.,"” We note here that the criteris in subszection
Zia), that the difference hetween the discounted value of a
conversion and the future value of biweekly benefits cannot
be the only grounds for a conversion, directly codifies the
prior law of Kent v. Bievert (1971}, 158 Mont. 7%, 48% Pp.24
164, The languadge contained in subsection 2Zi{b) etates that

the improvement of a claimant’s financial peosition should not
D |

ke +he hasis of an award unless it can be awarded st +he



price of an annuity. This would cost the insurey the same as
if it had purchased an annuity under the option contained in
§ 39-71-2207, MCA, and mersly states the same rule as our
holdings in Kent and in LaVe v. School Dist. #2 (Mont. 1986),
713 P,2d 546, 43 St.Rep. 165,

Similarly, case law has required claimante to submit
financial plans when outstanding or delinguent debt is the
basis for a conversion regquest. Kuehn v. Hetional Farmers
Union Property and Cas. Co. {1974}, 164 Mont, 303, 521 P.24
921, Furthermore where the court hag found the outstanding
debt was not so significant as to necessitate a lump-sum
conversinn, it has been denied, Fuple v. Bobk Peterson
Logging Co. {(Mont. 18843, 679 P24 1252, 41 St.Rep., 704,
This prier law 1s directly reflected in the language of §
39-71=-741{2) {c}.

Subsection 2(4) of that same statute likewise codifies
prior case law reguiring that a claimant show the worthiness
of her business venture plan and the adecguacy of her businees
acunen.  See Bunditrock v. Duff Chewrolet {1882}, 199 Mont.
128, 647 P.2d 856; Krause v, Sears, Rosbuck and Co. {1882},
187 Mont. 102, 641 F,24 458,

Finallyv, & 39-71-741(3} allows the division to order
"financial, medical, vocational, rehabilitation, educational
or other evaluative studies to determine whether a lump-sum

eonversion is in the begt interest of the worker or his

beneficiary.” These tegts reflect +the historical wavs in
which a olazimant could assert that a conversion was 1in her
hegt intereste other than DLy  showing strict financial
necessityv, Prior case law has held a conversion to be in the
best interests of a colaimant where medical congiderations

reguired that the claimant and hig family move to a different

I
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climate. Polich v, Whalen's O.¥., Tire Warehouse ({1983), 203
Mont. 280, 661 P.24 38, Prior case law has held it to be in
the best interest of the claimant where diaonosed mental
ingtability made the award of a lump sum necessary to relieve
the claimant’'s abnormal anxiety. Legowik v, Montgomery VWard
and Co. £1971), 157 Mont., 436, 486 P.2d 867,

The legislative use of the term "bhest interest” further
convinces ug that § 239=-71-T741{3), MCA, reflects the intent of
the legislature to make explicit in the statutory language
the previcusly used best interest test for the conversion of
biweekly benefits.

Subsecgtion 3 itself does not mandate conversion of
henefits. However, when read in combination with subgection
5, civing the Workers' Cowmpensation Court Jurisdiction to
make *he final determination, the combination convinces us
that subsection 3 provides an alternative method to gualify
for a lump-sum award when strictly financial considerations
do not mandate a conversion. This interpretation is
buttressed by a May 7, 1985, policy statement from the
Division of Workers' Compensation.

In summary, we construe the language of the statute to
represaent no change from the law existing prior to April 15,
1985, and to represent no significant change from the
reguirements placed on the permanently partially disabled by
case law. Therefore because no rights have been burdened,
nor any classification of claimants treated dissimilarly, we
can f£ind no viclation of squal protection in the prospective
application of the procedure set out in § 39-71-741, MCA,

Ag to the third issue, Buckman challenged the amended §
39-71~T41 t1)Y, MCAR, ag applied to her case, as a wviolation of

hey frights under the Montana and United States



Congtitutions, including but not limited +to her right to
aqual protection of the laws and due process of law." The
Workers' Compensation Court held the discounting provision
violated the state and federal constitutional prohibitions
against impairments of contracts and sustained the procedural
eriteria against the same impairment of contract tast,
Conseqguently the lower court did not reach the due process or
egual protection issues.

In Montana we have repeatedly recognized that the state
constitution provides protection of rights separate from the
protection afforded by the federal constitution. State w.
Johnson  (Mont. 18986}, 719 P.24 1248, 1254-55, 43 St.Rep.
1610, 1016-18; Pfost v, State (Mont. 1985), 713 p,2d 495,
500-1, 42 St.Rep. 1857, 1963-~64; Madison wv. Yunker (1978),
180 Mont. 54, 60, 589 P.24 126, 129.

Bacause the federal constitution establishes the floor
and not the apex of constitutional rights, state action may
viclate our Mentana Constitution, but not viclate any federal
congtitutional guarantee, Therefore, pursuant to the wisdom
in the rule that we will not search to reach any issue not
necessary to dispose of the case, we will not reach a federal
congtitutionasl challenge unless and until the case may not bhe
rasgivmé on adequate and independent state grounds,

We now turn our abttenticn te the contract colause
challenge Dbefore us. In the past we have generally
interpreted the contract clauses found in Art. II, § 31, 1872
Mont, Congt, and Art, I, § 10{1}, United States Constitution
ag interchangeable guarantees against legislation impairing
the obligation of contracts. HNeel v. First Federal! Savings
and Loan Assoc. {(Mont., 1984}, 675 P.24 %6, 103, 41 St.Rep.

18, 25, Consistent with our intention to initially examine



state grounds in an effort to resolve the issue, we turn to
prior Montana contvact clause case law for independent
interpretation of our own prchibition of impairment of
contract., FPederal c¢ases c¢ited are vrelied on for their
analytical persuasiveness but in no way mandate our decision.

The Montana Constitution states, "No ex post facto law
nor any law impairing the obligation of contracts, or making
any irrevocable grant of special privileges, franchises, or
immunities, shall be passed by the legielature." Art. IT, §
31, 1972 Mont. Const. We have construed the two ocontract
clauses interchangeably, and have cited United States Suprene
Court opinions to test the validity of Montana legislation
under both contract clauses. Neel, €75 P.2d at 103, 41
St.Rep. at 25,

The basis for Workerg' Compensabtion is a contract of
hire either express oy implied. Section 39-71-117, MCA: §
39-71-118, MCA; 1C Larson Workmen's Compensation Law § 47.10
{1986} . This Court, as well as courts of other gtates have
held that Workers' Compensation is based on contract theory.
Estate of Baker (Xan. 1977}, 562 P.24 431: Barris v, National
Truck Service {ala. 1978), 321 So.24 690; Spengler v,
Employers’ Commercial Union and Insurance Co. {(Ga. BApp.
1974y, 206 H5.B.24 £93; Gagton v. 8San Ore Construction Co.
{Kan. 19570}, 477 P.2d 936; Nadeau v. Power Plant Engineering
Co,. {Ore, 1959}, 337 P.24 313; Morgan v. Industrial Accident
Board (1856}, 130 Mont., 272, 300 P.2d4 954,

This Court has assumed for =z number of years that the
Workeys' Compensation statutes in effect on the date of
indjury sget the contractual rights between the parties,
Trusty, 681 P.2¢ at 1685, 41 St.Rep. at 973, This is

consistent with the provisions of the Weorkers' Compensation
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Act that the term employee or worker means "each persen in
this state . . . who is in the service of an emplover . ., .
under an appointment or contract of hire, express or implied,
cral oy written.® Section 39-71-118, MCA.

We approve the heolding of the EKansas Supreme Court in
Estate of Baker {¥an. 1977), 563 P.2d at 436:

The liability of an emplover +to an iniured or

deceased employee arises out of the ceontract

between them: the terms of the workmens'
compensation statute are embodied in the contract,

The substantive righte between the partiss are

determined by the law in effect on the date of the

injury. {Citation omitted.) However, the rights
under the contract vest when the cause of action
accrues, and the cause of action acorues on the

date of induryv or death. {Citations omitted.)

We conclude that this analysis is clearly applicable to
this case where there 1s an application for conversion of
biweekly benefits to a lump-sum pavment. We hold that the
liability ©f Montana Deaconess Hospital, emplover, +to
Buckman, employee, arises out of the contract between them,
and that the Workers' Compensation statutes in effect on the
date of the Buckman injury are a part of that contract.

The guestion becomes whether the statute at issue in
this case constitutes an impairment of the obligation of
contract, We firest turn to the three-tiered analvsis set
down by the United States Supreme Court in Energvy Reserves
Group, Inc. v. Kansas Power and Light Co. {1983), 459 0.5,
400, 103 &.Ct. 6987, 74 L.E4.2d4 569, and followed by this
Court in Neel, 675 P.24d at 96, 41 St,.Rep. at 18, The
thresheld inquiry is "whether the state law has, in fact,
operated as a substantial impairment of a contractual
relationghip.” ¥eel, 675 P.2d at 104, 41 St.Rep. at 27.

Mext, we must look to whether the state in justification, has

s significant and legitimate public purpose for the



regulations., Finally, we must inguire whether the adiustment
of the rights and responsibilities of the contracting parties
are based on reasonable conditions and of a character
appropriate to the public purpose dustifving adoption of the

legislation. Energv Reserves, 459 U.8. at 411-13, 103 &.Ct.

at 704-5, 74 L.EJ.2d at 580-81. HNeel, 675 P,2d at 104-5, 41
Et.Rep. at 27-B,

Several factors are used to evaluate the impairment of a
contract. Total destruction of the contract is not necessary
for a finding of substantial impairment. The severity of the
impairment increases the level of smerutiny to which the
legislation ig subiected, However, state regulation that
restricts a party to gains it reasonably expects from a
contract doss not substantially impair the contract,. in
determining impairment, we are to consider the axtent to
which the industry haeg been regulated in the past., FEnerqgy
Reserves, 458 U.8. at 411, 103 5.C+, at 704, 74 L.E4A.2d4d at
580, In analvzing these factors, the Workers' Compensation
Court stated:

Admittedly, workers'™ compensation is a closely

regulated industry. FHowever, the impairment to the

clalimant’s contractual rights 1is esevere. An

increased level of scrutiny 1s reguired. A

claimant, able to establish the required condition

precedent, that it is in his best interests +o be
awarded a lump szum advance, is severelvy impacted by

the discount provision and annuity provision in

Senate Bill 281, Thig is a substantial restriction

not anticipated under the parties’' [sic] contract.

We agree that the discounting provision as retroactively
applied substantially impairs the rights of claimants which
vested at the time of injury by altering the remedy to which
the claiment ig entitled,.

The second +ier of the analysis is 1If the state in

justification has a significant and legitimate public purpose



behind the regulation. In this case, becsuse the state is a
party to this contract a heightened level of scrutiny
attaches:

The Contract Clauvse 1is not an absolute bar to

gubseguent modification of a State's own financial

obligations. As with laws impairing the

obligationg of private contracts, an impairment may

he constitutional 1f it is reasonable and necessary

to serve an important public purpose. In applying

this standard, however, complete deference to a

legislative  assessment of reasonableness and

necessity is not appropriate because the State's

gelf~interest is at stake,
tnited States Trust Co. of New York v, New Jersey {1977}, 431
v.8., 1, 285-6, 97 €.0t, 1805, 1519, 52 L.E48.2d 62, 1ii-12.

The defendants advance as the purpose for enactment of §
3%=-71-741, MCA, to "head off threatened premium incresses,
hold down emplovers' cost of doing business, and promote the
Montana economy." We ceytainly agree with the legitimacy of
thege purposes and share +the legislative concerns in
promoting Montana's economy. However, those concerns in and
of themselves are not sufficiernt to sclve the izgsues hefore
us in the presgent case, Clearly the discount provisions of
the gection mav be applied to injuries occurring after the
effective date of the Act, Such application will undoubtedly
result in the type of savings desired by the legislature.
However, our c¢oncerns must be directed to those who were
injured prior to April, 1985, such as PRose Ruckman, The
record does not contain any significant evidence bearing on
+the cost to the stste which may result if the discount
provisions are not applied to workers iniured prior to April,
1885, Under those cirvcumstances, we conclude that the state
has failed +to prove a significant public interest which

reguires the application of the discount to workers such as

Buckman. The genersl statement of the reason in itself is



not sufficient to HJustify the severity of the impairment of
contract as in this case. We therefore hold that the
retroactive application of § 39-71-741, MCA, wvinlates the
contract clause of the 1972 Meontana Constitution., We affirm
the Judgment o©of the Workers' Compensation Court on this
issue, Because we have decided the statute is
unconstitutional and a vielation of the contract clause, we
do not reach the due process or egual protection issues.

Finally, Buckman contendg that the trial court erred in
denving her a conversion. In light of our construction of §
39-71=-741, MCA, we remand the case for determination of
whether claimant is entitled to a conversion of her benefits
to oa lump sum.

Affirmed in part, reversed in part and remanded for

proceedings pursuant to this opinion

We Concur:

Justices



Mr, Justice Frank B, Morrison, Jr. specially concurs as
follows:

I concur in the majority opinion although, in my
judgment, the legislature intended to change the "hest
interest" test by enactment of § 39-71-741, MCA,

Nevertheless, I concur in the majority holding that +the

retroactive features of this legislation are
unconstitutional, The statutes covering workers'
compengation are a part of the emplovment contract. The
statutes in effect at the time of injury control. Any

attempt to change these rights after they vest constitutes an
ebridgment of contract obligaticne and is unceonstitutional as
the majority finds,

The prospective application of § 28-71-741, MCR, is
affected by the Court’s holding that the statute, reduced to
its essence, involves no more than the "hest interest® +est.
The Workers' Compensation Court hag been proceeding under the
asgumption that the statute changed the former test and the
legislative history indicates that was the intent of the
legislature. As noted in the majority opinion the purpose
advanced in support of the statute was to  "head off
threatened premium increases, hold down emplovers cost of
doing busginess, and promoite the Montana economy.” To me this
indicates that the legislature intended to change eligibility
reguirements for a lump sum settlement.

The efiect of the majoritv holding will finally realize
what the legislature stated its goal to be but totally failed
to accomplish. The result of the legislature enacting the
subiect statute has been to increase the cost of delivering
benefits to the worker and has contributed to the financial
crisisz facing the state insurance fund, Prior to enactment

of 36-71-741, MCA, and the buresaucratic regulations



promulgated by the division, the worker simply had to show
that it was in the best interest of the injured worker to
receive a lump sum  payment rather than a structured
settlement, The workers petition, prepared without
assistance of a lawver, could easily satisfy this burden.
The new statute is so complicated that an indured worker has
to hire a "FPhiladelphia lawyer"” in every case in which the
worker degires to achieve a lump sum pavment., Furthermore,
the retained counsel must employ a battery of costly expert
witnesses to satisfy the reguirements of the statute. The
result has been increased litigation, greatly increased
litigation expenses, and delay in pavment of benefits., This
increasingly expensive system combined with low premiums
charged by the State TFund has produced a very sericus
financial crigis for the State of Montana.

Prom a monetary standpoint, it should make no difference
to the State Compensation Insurance Fund whether payments are
made in a lump sum or paid in a structured setilement. TLump
sumg are reduced to present value at an interest factor that
renders the means of payment financially irrelevant to the
fund itself.

The workers’® compensation system must be returned to a
gimple compensation system where inijured workers can be
compensated without litigation expenses. Litigatiorn can
never be 2liminated entirely and where legitimate disputes
need legal counsel thev should go forward and be presented to
the Workers' Compensation Court, However, the ‘“garden
variety"” workers' compensation case should not be subjected
too  the complicated and tortured scheme set forth in
§ 39=-71-743, MCA,

In my opinion this statute should be repealed and a

simple "best interest" test reestablished so that injured

i6



workers can be compensated without the necessity of costly
litigation., Perhaps the holding of the majoritv neuters the
statute and repeal is unnecessary. If that is the result of
the majority opinion a giant step forward has been taken to
preserve the fature fiscal integrity o©f the EState

Compensation Insurance Fund,
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My, Justice L., C. Gulbrandson, dissenting,

I respectfully dissent,

T would affirm the Workers' Compensation Court ruling
that the amendments found in § 39~71-741{(2), MCA, are
procedural in nature and could be applied in this case sven
though claimant's injurv pre-dated the amendments,

T wonld reverss the holding of the Workers'®
Compensation Court that the discounting provision in
§ 39-71-741{1}, MCA, if applied retroactively +to Buckman's
award, would vieclate the contract clauses of both the United
States and Montana Constitutions.

Those of us who feel that present Workers' Compensation
benefits are iInadeguate may f£ind the maiority opinion to be
an insurmountable obstacle in the event the legislature, in a
better economic c¢limate, should attempt to increase benefits
for previously injured workers. The Nevada Supreme Court in
E-Mart Corporation v. State Industriazl Insurance Svstem {(Nev.
198581, 693 P.2d 562, upheld an increase of benefits to
workers injured prior to statute amendments and specifically
ruled +that such an amendment was not an unconstitutional
impairment of a contract. The majority opinion effectively
rules out the possibility of future relief for previously
injured workers in Montana,

The Constitutionality of Senate PBi1ill 281 "is prima
facie presumed, and every intendment in its Ffavor will be
made unless its unconstitutionality appears bevond a
reasonable doubt.” T & W Chevrolet v. Darvial (1982), 196
Mont., 287, 641 P,2d4 1386, 1370.

In my view, the laws relating to lump sum conversions

are unvelated to the enforcement of the bargained for
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