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Electronic Access

to Court Records
A Virtual Tightrope in the Making

by Daniel Morman and Sharon R. Bock

he ability to retrieve scanned records® such as
pleadings and documents contained in court
. files by logging on to the Internet seems like

an idea whose time has come. Attorneys can
enjoy the convenience of having almost instant access to
these records without having to make a trip to the court-
house. Clients can monitor the progress of their cases.
Members of the public and news media can also have
convenient access to records of interest. Many federal
courts provide Internet access to images of court records
for a fee via PACER.” Several courts in Florida also have
displayed images of court records on the Internet. How-
ever, privacy-related concerns, for the most part, have
led to a temporary moratorinm on this practice.

This article will examine the role of the clerk as a
record keeper vis-a-vis the display of court records elec-
tronically on the Internet along with the resulting im-
pact of electronic access to court records. It will follow
with a discussion of the competing issues of public ac-

cess rights versus individual rights to privacy, and con- -

clude with an overview of actions taken by the Florida
Supreme Court and the Florida Legislature on these
matters. lssues relating to the electronic filing of docu-
ments with the clerk, electronic display of court dockets,
and the distinetion between electronic or digital records
as opposed to paper records are generally outside the
scope of discussion.

Definitions—Public Records
and Court Records

At the outset, it is necessary to become familiar with
two definitions relating to records. The term “public
records” is defined in F.8. §§28.001(2) and 119.011(1) as
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meaning “all documents, papers, letters, maps, books,
tapes, photegraphs, films, sound recordings, data process-
ing software, or other material, regardless of the physi-
cal form, characteristics, or means of transmission, made
or received pursuant to law or ordinance or in connee-
tion with the transaction of official business by any
agency.” “Court records” are defined under Fla. R. Jud.
Admin. 2.051(b)X1)A) and 2.075(a)(1) as being “the con-
tents of the court file, including the progress docket and
other similar records generated to document activity in
a case” and include transcripts, exhibits, electronic
records, videotapes and stenographic deposition tapes,
inter alia, The interplay between these two types of
records, and whether court records are required to be
accessible on the Internet as public records, has created
a great deal of confusion along with much attention by
Florida’s Supreme Court and legislature. Toward that
end, it is noted that the whiie the term “public records”™
is defined by a statute created by the legislature, the
term “court records” is defined by rules promulgated by
the Supreme Court.? To date, this contributes to the de-
bate at hand regarding public access versus individual
privacy—a conflict that has not yet been resolved.

The Clerk's Role and Impact of
Electronic Access to Court Records

Prior to 1838, there was no legal authoerity for exist-
ence of a clerk of the courts in Florida. This changed with
enactment of the Florida Constitution. The original
Florida Constitution of 1838, in Article V, provided for
the creation of Florida’s court system. Section 13 pro-
vided that the clerk of the Supreme Court and clerks of
the chancery courts were to be elected by the legisla-
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The competing interests of the public’s right
to access versus individual privacy rights
presents a problem for the judiciary

and clerks.

ture, while clerks of the circuit court
were to be elected by “qualified elec-
tors.” Once established by the con-
stitution, the clerk of the circuit
court became the public trustee for
the county. The clerk of the circuit
court has many duties including
service as ex officio clerk of the
board of county commissioners, au-
ditor, recorder, and custodian of all
county funds. See Fla. Const. Art.
VIII, §1{d). Art. V, §16 of the consti-
tution provides that clerks shall be
elected.* '

F.S. Ch 28 is entitled “Clerks of the
Circuit Courts” and poverns various
matters pertaining to the clerk’s of-
fice. As a trustee of public records
(and of particular interest, for pur-
poses of this article, court records),
the clerk is duty-bound to safeguard
these records. F.S8. §28.13 provides
that the clerk “shall keep all papers
filed in the clerk’s office with the ut-
most care and security . . . and shall
not permit any attorney or other per-
son to take papers once filed out of
the office of the clerk without leave
of the court, except as is hereinafter
provided by law.” The Supreme Court
adopted Fla. R. Jud. Admin, 2.072 in
1996. The rule provides that clerks
may not permit the removal of court
records from the clerk’s office except
upon order from the chief judge or
justice and a showing of good cause.
The commentary to this rule indi-
cates it was adopted in response to
problems encountered with the re-
moval of files from clerks’ offices.
Therefore, it is likely that the stat-
ute and the rule were not intended
to restrict public access to court
records on the Internet since the
original court files would remain
with the clerk.

Florida Statutes and the Florida
Administrative Code, for the most
part, do not restrict the clerk’s abil-
ity to retain electronic records. In

fact, F.S. §23.30(3) expressly autho-
rizes the retention of any electronic
record that the clerk may select. Fla.
Admin. Code §1B-26.003 as amended
in May 2003 provides detailed re-
quirements for electronic record
keeping by agencies. Subsection 6(a)
requires the development and imple-
mentation of a program for manage-
ment of electronic records kept by
agencies. Subsection 6(g) requires
that such electronic record keeping
systems meet state requirements for
public acecess to records. However,
under subsection (8Xa)2, the record
keeper is required to “provide an
appropriate level of security to en-
sure the integrity of these records,
in accordance with the requirements
of Chapter 282, F.5, [relating to com-
munications and data processing].™

While the current body of law does
not mandate the clerk to create and
maintain a Web site that provides
public access to the court records it
keeps, as will be discussed in greater
detail latér in the article, several
clerk’s offices in Florida have dis-
played court records electronically
on the Internet. HeraldTribune.com,
an online publication for southwest
Florida, aptly summarized the im-
pact of this in a recent article. It
notes that online court records have
“been used by lawyers, bail bonds-
men, bank employees, title search
companies, the real estate commu-
nity, journalists and apartment
managers to work more efficiently
and dodge a trip to the courthouse.”
More specifically, “With a few mouse
chicks, users could search the clerk's
database of criminal, ¢ivil and traf-
fic records by name or file number,
then look at a listing of decuments,
then look at electronic images of
individual documents.” Notwith-
standing the position taken by ad-
vocates of public access, others have
argued that by placing sensitive
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court records online, the net result
could backfire and lead state legis-
lators to restrict public online access
entirely, Currently, clerks are per-
mitted to e-mail individual court
records upon request on a case-by-
case basis if such records have been
manually ingpected to ensure that
confidential or sensitive information
is not being transmitted.® However,
this solution may not be feasible as
it could pose a strain upon the hu-
man and financial resources of the
clerk.’

The competing interests of the
public’s right to access versus indi-
vidual privacy rights present a
problem for the judiciary and
clerks. On the one hand, clerks, as
elected public officials, have a
vested interest in providing their
constituents with the broadest pos-
sible access to the court records
they maintain. On the other hand,
clerks are presented with a statu-
tory, and for that.matter, a moral
duty, to use their best efforts to
minimize any possible injury to in-
dividuals during the process of car-
rying out their duties. To the extent
the clerk is acting as an arm of the
court, the case law indicates that
the judiciary (and not the legisla-
ture or the clerk’s office itself) has
final say on the issue. For better or
worse, as will be shown later, the
Supreme Court has provided direc-
tion on this matter. This leaves sev-
eral unanswered questions: What
rights does the public have to ac-
cess? What individual privacy rights
are affected? What action has the
Supreme Court taken on this mat-
ter? The ensuing discussion will at-
tempt to answer these questions.

The Public’s Right to Access

Fla. Const. Art. 1, §24 grants per-
sons broad rights to inspect or copy
public records. The Public Records
Act, FS. §119.01 et seg., delineates
these rights. Under F.5.§119.07(1)a}
every person in possession of a public
record “shall permit the record to be
inspected and examined by any per-
son desiring to do so, at any reason-
able time, under reasonable condi-
tions, and under supervision by the
custodian of the public record or the

7-4




custodian’s designee.” Such language
appears to limit the ability of the
clerk to place images of court records
on the Internet as it appears to re-
quire some sort of supervision or
oversight on the part of the clerk
with respect to the person examin-
ing court records. However, F.S.
§119.01(2) prevides:

The Legislature finds that, given ad-
vancements in technology, providing
access to public records by remote elec-
tronic means is an additional method of
access that agencies should strive to
provide to the extent feasible. If an
agency provides access to public records
by remote electronic means, then such
access should be provided in the most
cost-effective and efficient manner avail-

able to the agency providing the infor-
mation.

F.S8. §119.01(3) continues by pro-
viding that “fa]s each agency in-
creases itz use of and dependence
on electronic record keeping, each
agency must ensure reasonable ac-
cess to records electronically main-
tained.” F.8, §119.011(2) defines the
term “agency” under the Public
Records Act as meaning
any state, county, district, authority, or
municipal officer. department, division,
board, bureau, commission, or other
separate unit of government created or
established by law including, for the
purposes of this chapter, the Commis-
sion on Ethics, the Public Service Com-
mission, and the Office of Public Coun-
sel, and any other public or private
agency, person, partnership, corporation,
or business entity acting on behalf of any
public agency.

Fla. Admin. Code §1B-26.003 is
cited in the Florida Asscciation of
Court Clerks official Web site at
www.flelerks.com as a rule that af-
fects electronic record keeping re-
quirements. The rule explicitly pro-
vides that it applies to “agencies.”
It would appear that the clerk views
itself as an “agency” under F.S,
§119.011(2) and Rule 1B-26.003.
From a plain reading of the statutes
and administrative code, it appears
that the Public Records Act requires,
or at least suggests, that clerks
strive to provide public access to
court records on the Internet since
the clerk’s office seems to be an
“agency” covered under the act. Ad-
ditional examination of the law,
however, indicates that such a con-
clusion may be unwarranted.

In Times Publishing Company v.
Ake, 645 So. 2d 1003, 1004-05 (Fla.
2d DCA 1994), the Second District,
citing Locke v. Hawkes, 595 So. 2d
32 (Fla. 1992} (a case that held the
legislature was not an “agency” sub-
ject to the Public Records Act), ruled
that the judiciary similarly is not an
“agency” subject to the supervision
or control by a coequal branch of the
government. To the extent that the
clerk is acting as an arm of the court
as its record keeper, it is immune
from the supervisory authority of
the legislature. Accordingly, the pro-
visions of Fla. R. Jud. Admin.
2.051-—not Florida Statutes (and in
particular, the Public Records Act}—
govern access to judicial records.®
Notwithstanding the fact that the
judiciary may be deemed to be out-
side the reach of the legislature with
respect to issues relating to access
to court records, it nevertheless is
bound by relevant provisions of the
constitution, and in particular, Art.
1, §24. Section 24(a) provides that
the right of access to public records
specifically includes records made or
received in connection with the offi-
cial business of the judiciary, unless
otherwise specifically exempted.

The constitutional provision cre-
ating the right of access provides for
essentially two sources of exemp-
tions: those enacted by statute, and
court rules in effect in 1992. Fla.
Const. Art I, §24{(c) and (d). Fla. R.
Jud. Admin. 2.051 was adopted to
conform to the addition of Art I, §24
to the Florida Constitution. Rule
2.051 governs public access to
records of the judictal branch, and
was adopted pursuant to the provi-
sions of Fla. Const. Art. V, §2, which
provides, inter alia, in subsection (a)
that the Supreme Court shall adopt
rules for the practice and procedure
in all courts. The rule lists nine cat-
egories of records of the judicial
branch in subsection (c) that are
confidential and exempt from pub-
lic access. Of particular interest are
subsections (7), (8), and (9} exempt-
ing records made confidential under
the Florida and U.S. constitutions
and federal law, records deemed con-
fidential under court rule, and cer-
tain situations requiring confiden-
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tiality due to unique aspects of a
particular case. In State o
Buenoano, 707 So. 2d 714, 718 (Fla.
1998), the Florida Supreme Court
interpreted Rule 2.051(c)8) to ap-
ply all statutory exemptions to
records of the judicial branch. In
other words, if records are exempt
from public access under Ch. 119,
they are also exempt under Rule
2.051.

At the forefront of the fight for
access to public records is the news
media. In an editorial, the South
Florida Sun-Sentinel opined that
“the sooner [court records] are put
online, the better.” The newspaper
concluded its editorial by stating
that “[c]ourt records and their us-
ers need the advantage of ‘online
sunshine.” See South Florida Sun-
Sentinel, February 21, 2003, at p.
24 A. Similarly, the Paim Beach Post
published an editorial suggesting
that Florida should “protect open
records,” and that the “government
tries to shut out the public.” Palm
Beach Post, March 16, 2003, at p. 2E.
Litigation under the Public Records
Act to compel the release of infor-
mation is frequently initiated by
members of the news media. See,
e.g., The Tribune Company v.
Cannella et al., 458 So. 2d 1075 (Fla.
1984), where a newspaper company
sought to compel the release of per-
sonnel files of certain police officers.

The previous discussion shows
authority for those arguing in sup-
port of the public’s right to access
court records on the Internet. There
is an equally compelling set of in-
terests that opposes unfettered pub-
lic access to court records on the
Internet based upon the protection
of privacy rights.

Right to Privacy
Considerations

On the flipside of issues relating
to the right to access public records
are constitutional and statutory pro-
tections of individual rights to pri-
vacy. Court records the clerk is re-
quired to maintain often contain
personal or sensitive information
about the parties to a lawsuit or
personal family matters. F.8, §28.13
requires the clerk to safeguard court




files. Fla. Const. Art. I, §23 grants a
right of privacy to individuals. How-
ever, it contains a caveat which pro-
vides that the right of privacy is not
to be construed to limit the public’s
right of access to public records. This
was expressly so stated by the court
in Forsberg v. Housing Authority of
the City of Miami Beach, 455 So. 2d
373, 374 (Fla. 1984).

In Winfield v. Division of Pari-
Mutual Wagering, 477 So. 2d 544,
547 (Fla. 1985), the court adopted a
strict scrutiny standard of review of
government behavior in privacy
cases. The burden of proof is placed
on the government, which must
demonstrate a compelling state in-
terest that accomplishes its goals
through the least intrusive means.
Here, the privacy interest at issue
is an individual's interest in protec-
tion against the disclosure of private
matters. See Shevin v. Byron
Harless, 379 So. 2d 633, 637 (Fla,
1980).

Heading the list of parties object-
ing to full public access of court
records on the Internet are family
lawyers and their clients. In particu-
lar, Fla. Fam. .. R. P. 12,285 govern-
ing mandatory disclosures requires
extensive disclosure of personal fi-
nancial information such as tax re-
turns, financial statements, bank
statements, brokerage account
statements, retirement account
statements, and other documents.
These documents in turn contain
sensitive personal information such
as Social Security numbers, account
numbers, etc. In Barron v. Florida
Freedom Newspapers, Inc., 531 So.
2d 113, 119 (Fla. 1988}, the Supreme
Court reversed a lower court ruling
that sealed a substantial portion of
the record of a marital dissolution
proceeding invelving a state sena-
tor. It held that there was a strong
presumption of openness that over-
rides the privacy rights of parents
and children, Citing Barron, the Su-
preme Court, in Amendments to
Family Law Rules of Procedure, 723
So. 2d 208, 209-10 (Fla. 1998), re-
Jjected a request by the Family Law
Rules Committee to seal financial
records filed with the court upon the
request of a party.

Another compelling privacy-re-
lated issue is that of identity theft.
In a report prepared for the Federal
Trade Commission, it was estimated
that the total annual cost of iden-
tity theft to individuals is approxi-
mately $5 billion, not including the
numerous hours expended by the
victims resolving this problem. FTC
Identity Survey Report, p.6 (Sept.
2003).* The Supreme Court in
Amendments to Family Law Rules
of Procedure, 853 So. 2d 303, 304
05 (Fla. 2003), revised Fla. Fam. L.
R. P. 12.2856(i) by adding a sentence
stating that only the financial affi-
davit and the child support guide-
lines worksheet shall be filed with
the court without a court order. It
cited the problem of identity theft
as a factor in its decision, Recogniz-
ing the problem of identity theft, the
legislature enacted F.S, §501.0118,
The statute restricts information
contained on credit card receipts to
prevent misuse of credit card infor-
mation.

In an attempt to balance an
individual’s right to privacy with the
public’s right to know, the legisia-
ture has created over 450 statutory
exemptions to its constitutional
mandate of open public records. See
Privacy Issues White Paper, Florida
Association of Court Clerks Privacy
Task Force, p. 3 (Oct. 2001)." These
exemptions are contained in the
Public Records Act and other stat-
utes. The following are worthy of
note: F.S. §118.0721(1) provides that
all Social Security numbers held by
the government and its contractors
are confidential and exempt. Section
119.0721(5)c) requires the county
recorder to post notices providing
that Social Security numbers are
not permitted to be included in re-
corded documents, and that an in-
dividual has the right to demand the
removal of a Social Security num-
ber that appears on a recorded docu-
ment electronically available to the
public. Section 119.07(3)dd) pro-
vides that bank account numbers
and debit, charge, and credit card
numbers held by an agency are ex-
empt. Section 118.07(3)(gg) exempts
certain health records. F.8. §295.186
permits veterans to request that the
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county recorder remove certain
forms from official records. F.S.
§28.2221(5Xa) expressly prohibits
the county recorder or clerk of court
from displaying electronic images
on the Internet of “a military dis-
charge; death certificate; or a court
file, record, or paper relating to mat-
ters or cases governed by the Florida
Rules of Family Law, the Florida
Rules of Juvenile Procedure, or the
Florida Probate Rules.” If, in fact,
such images are displayed online
publiely, F.S. §28.2221(5)(b} provides
that if an affected party identifies
the offending record and requests its
removal, the clerk must comply with
such request.

At the end of the day, however, it
is unlikely that clerk has legal au-
thority to redact public records
posted on the Internet under the
current state of Florida law.’! In
AGO 2002-69," the Attorney Gen-
eral, in response to an inquiry by
Rep. Brummer, states his opinion
that F.3. §119.07(3 )1 does not au-
thorize the clerk of court to perma-
nently remove or obliterate from an
original court record Social Security
numbers or financial statement
numbers, even if requested to do so
in writing.

This conflict between the public’s
right to access and individual pri-
vacy rights presents a problem that,
to date, remains unresalved in
Florida.

Moratorium on Internet
Display of Images of
Court Records

As early as the late 1990s, the Su-
preme Court recognized the impor-
tance of the Internet as a means to
grant the public access to court
records. On December 3, 1998, Ad-
ministrative Order Re: Uniform
Case Numbering System was en-
tered. The order states that “we do
want our courts to develop a uniform
means for greater public access to
court records in this new age of tech-
nology.” It continues by stating that
“beginning January 1999, the new
Uniform Case Numbering System
must be used when a clerk’s office
disseminates over the Internet for
general public access any informa-
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tion regarding a past or present
case within the clerk’s responsibil-
ity.” The legislature required
clerks to provide electronic access
to official records in F.8. §28.2221
when it mandated Internet access
to the indexes of official records??
by January 1, 2002, and images of
recorded documents by January 1,
2006. Keeping up with the devel-
opment of the Internet, Polk,
Manatee, Charlotte, and Sarasota
counties, at various times, up-
graded their systems and dis-
played images of court records on
their Web sites.

In the operational plan for years
2000-02 for the Florida judicial

branch of government,!* an ohjec-
tive was set out to direct balanc-
ing the issues of access and pri-
vacy. Objective IV-D directs the
Judicial Management Council (the
“council”) to make recommenda-
tions regarding the need to balance
the public’s right of access and the
privacy interests of litigants,
Three questions were posed to the
council: 1) Does the Supreme
Court have a role in formulating
statewide policies on access to
court records, or does responsibil-
ity for policy in this area rest else-
where? 2) If the court does have a
responsibility to develop statewide
policies, what steps should be

taken to ensure that such policies
are developed and implemented?
3} If statewide policies are to be
developed, should there be a mora-
torium on electronic access until
such policies are developed and
implemented?

On November 15, 2001, the coun-
cil released its 45-page report en-
titled “Privacy and Electronic Ac-
cess to Court Records—Report and
Recommendations.™ It responded
to the three questions posed by the
Supreme Court as follows: First,
under Fla., Const. Art. V, §2, the
Florida Supreme Court has broad
responsibility for the administra-
tive supervision of all courts, in-
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The Florida Supreme Court should develop
comprehensive policies that set guideiines
regarding access to court records to
prevent improper disclosures.

cluding setting policies regarding
court records. Accordingly, it
should develop comprehensive
policies that set guidelines regard-
ing access teo court records to pre-
vent improper disclosures. Second,
the council should be directed to
oversee development of policy rec-
ommendations, and should create
a comthittee that includes a broad
spectrum of representatives from
both the public and private sector,
including privacy advocates and
media advocates. Following a
policy development process, the
council should advance recommen-
dations to the Supreme Court, in-
cluding proposed rules. Third, and
most impertantly, the council ree-
ommended a moratorium on elec-
tronic access to certain court
records. Id. at 7-10.

In response to the foregoing re-
port, the Florida Supreme Court
issued AQSC02-659, reported as In
re Report and Recommendations of
the Judicial Management Council
of Florida on Privacy and Elec-
tronic Access to Court Records, 832
Se. 2d 712 (Fla. 2002). AOSC02-
659 raises two areas of concern
mentioned by the council in its re-
port: 1) Even though information
may be made confidential by stat-
ute or court rule, the clerks of court
de not have in place reliable
mechanisms to either identify such
information or otherwise protect it
from disclosure; and 2) there is
some information contained in
court records that, while not con-
fidential or exempt, is neverthe-
less very sensitive or problematic
in nature, and the long term access
to such information could serve to
undermine the administration of
Jjustice. Recognizing a parallel ini-
tiative by the legislature, which
also formed and funded a commit-
tee to examine electronic access to

court records,'® the Supreme
Court, while indicating its agree-
ment with the council’s recommen-
dations, deferred rendering a de-
cision pending completion of a
report by the Study Committee on
Public Records (the “committee”™)
created by the legislature during
its 2002 session. Id. at 715.

The committee's final report is
dated February 15, 2003, and en-
titled “Examination of the Effects
of Advanced Technologies on Pri-
vacy and Public Access to Court
Records and Official Records.”?”
Considerably less comprehensive
in terms of length than the report
prepared by the council, the
committee’s final report consists of
nine pages, including 13 specific
recommendations. In making its
recommendations, the committee
acknowledges that time con-
straints and complexity of the is-
sues presented limited its ability
to address the issues in the detail
requested by the legislature. High-
lighting the committee’s report are
its recommendations that the Su-
preme Court adopt ruies that set
forth procedures to regulate elec-
tronic dissemination of informa-
tion contained in court records,
and that until such time that elec-
tronic dissemination can be prop-
erly regulated, court records
should not be disseminated elec-
tronically, on the Internet or oth-
erwise.

Following release of the
committee’s report, Chief Justice
Anstead entered AOSC03-49 on
November 25, 2003.'% Justice
Anstead found that the recom-
mendations of the committee were
largely consistent with those of
the council in that both call for the
development of comprehensive
statewide policies and a limited
moratorium until such policies
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are in place. Based upon recom-
mendations submitted to the Su-
preme Court, the chief justice es-
tablished the Committee on
Privacy and Court Records (the
“privacy committee”).’ The pri-
vacy committee has been directed
to undertake four tasks: 11 Recom-
mend comprehensive policies to
regulate the electronic release of
court records, including court
rules; 2) develop and initiate
strategies to reduce the amount of
personal and sensitive informa-
tion that may unnecessarily be-
come part of a court record, in-
cluding a review of Fam. L. R. P.
12.285 and other court rules and
practices; 3) recommend catego-
ries of information routinely in-
cluded in court records so that the
court may advance recommenda-
tions to the legislature for consid-
eration of exemptions; 4) comple-
tion of its mission no later than
dJuly 1, 2005. Id. at 3-5. Most im-
portantly, AOSC03-49 directs that
“effective immediately and until
further order of this Court, no
court record as defined by R. Jud.
Admin. 2.051(b)1)a) shall be re-
leased in any electronic form? by
any Florida clerk of court except
as provided herein.” Id. at 8. Ten
categories of court records are ex-
cepted from the moratorium.?
AQSC03-49 was subseguently
amended and superseded by
AQOSCO04-42" nunc pre tunc to No-
vember 25, 2003. The provisions
of AOSC04-4 are substantially the
same as AOSC03-49, except for
some stylistic changes and the ad-
dition of an effective date for com-
pliance of March 1, 2004,
AOSC04-4 at pp. 1, 9.

In response to the limited mora-
torium imposed by the Supreme
Court, the clerks of Manatee, Char-
lotte, and Sarasota counties have
ceased posting images of court
records on their Web sites, To a
large extent, many of these images
are still available to government
employees. However, there is no re-
mote public access. Polk County
remaing a limited exception. Cit-
ing language on page 9 of AOSCO03-
49, which provides that court

7-8




records may be transmitted in elec-
tronic form to an “agent authorized
by law, court, rule or court order,”
the chief judge of the circuit court
for the 10th Judicial Circuit for Polk
County entered AQ No. 1-35.0.% The
order finds that attorneys admitted
to practice in the State of Florida
are deemed officers and agents of
the court. Based upon this premise,
the court ordered that Florida attor-
neys may enter into an agreement
with the Polk County Clerk’s office
and access images of court records
via a secure access Web site. The
Polk County Clerk, however, has
pulled family court file dockets and
court records from its remote access
server.

On the legislative front, Senator
Bennett introduced Senate Bill
3060 on March 2, 2004. This bill
sought to usurp any authority to
regulate public records exemptions
from the Florida Supreme Court.
Entitled the “Chips-Shore Memo-
rial Act,” it provided that any

declaration of such exemptions
would require an affirmative vote of
the legislature. The bill further pro-
vided that the judiciary would have
no power to create any exemptions,
except as set forth for in Fla. R. Jud.
Admin. 2.051. It expressly stated
that it implemented and clarified
Fla. Const. Art. I, §24 and was to be
applied retroactively to November
3, 1992, The bill ultimately died in
committee on April 20, 2004.
Whether future legislative initia-
tives will impact ongoing develop-
ments with respect to issues dis-
cussed here remains to be seen.
Finally, it is noted that the Na-
tional Center for State Courts and
The Justice Management Insti-
tute, on behalf of the Conference
of Chief Justices and Conference
of State Court Administrators,
prepared a report (the “report™
which is effectively a model policy
governing public access to court
records.™ The report provides that
court records are presumptively

subject to remote access by the
public. Report, §4.20, p. 27. Infor-
mation in a court record that is
exempt under federal or state law
is not to be accessible, however.
Such information includes, inter
alia, Social Security numbers, fed-
eral tax returns, and certain edu-
cational, health, and medical in-
formation. Report, §4.60, p.45-52.
It leaves open to the court the op-
tion of charging a fee for elec-
tronic access. Report, §6.00, p. 60.
The report is comprehensive and
contains an appendix that refer-
ences various state court rules
and statutes from around the
country pertaining to this topic. It
is recommended reading for those
with an interest in this area, and
very well may assist the privacy
committee in fulfilling its direc-
tives under AOSC04-4.

Conclusion
The previous discussion illus-
trates how the multiple conflicts
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presented by the display of images
of court records on the Internet in-
itertwine with challenges pre-
sented to the clerk. From a sub-
stantive legal perspective, the
provisione of Florida law granting
broad access to public records
present certain conflicts with in-
dividual rights to privacy. Clerks
are presented with judicial direc-
tives that may compete and conflict
with legislative directives, For that
matter, solely within the confines
of Florida Statutes, there are con-
flicting directives. Different coun-
ties have interpreted these various
directives in different ways. From
a purely legal standpoint, this is-
sue demonstrates the complexity
presented by an ever increasing
body of law coexisting with the
Internet. From a praectical stznd-
point, it demonstrates the need for
the various branches of the govern-
ment and the general public to co-
operate toward development of a
fair and open procedure that satis-
fies the public’s right to access
while protecting individual privacy
rights. 2

! Or in the future, electronically filed
or digital documents.

* Lawyers Weekly USA reports that
within the next few years, the govern-
ment hopes to link all state and federal
court documents on a PACER-type sys-
tem, and ailow users to search records
in a single centralized database. See
2001 LWUSA 273. The problems dis-
cussed infra relating to privacy have
already been considered, and to a large
extent resolved, by the federa] court sys-
tem.

* All references to the “legislature” and
the “Supreme Court” shall refer to the
Florida Legislature and Florida Su-
preme Court unless stated otherwise.

* The section further provides that the
duties of the clerk of the ecircuit court
may be divided between two officers
with one serving as clerk of the court,
and the other holding the remaining
enumerated duties.

§ Fra. Abmix. Cope §1B-26.003 is avail-
able on the Internet at http://
makeashorterlink com/?D2A135A88. All
Internet links provided are valid as of
the date of submission of this article for
publication.

& See AOSC04-4 at pp. 7-8, n.3.

7 See http://makeashorterlink.com/
7Z2BF61988.

t The case failed to specifically address
the right to access to court records, but
the reasoning employed by the court

suggests that the same result would be
reached. Records of the judicial branch
are defined under Rule 2.051(b)(1) as
being “all records, regardless of physi-
tal form, characteristics, or means of
transmission, made or received in con-
nection with the transaction of official
business by any judicial branch entity ,
.. .7 All court records are by definition
deemed to be records of the judicial
branch.

® Available on the Internet at
www.ftc.gov/os/2003/09/
synovatereport.pdf.

1 Available on the Internet at http://
makeashorterlink.com/?W30652548,

Ui The federal government has taken
another approach. In civil and bank-
ruptey files, personal identifiers such
as date of birth, Social Security num-
bers, financial account numbers and
names of children will be modified or
partially redacted by the litigants. At
the end of the day, however, the per-
sonal responeibility for informing cli-
ents that case files may be obtained
electronically and to ensure private in-
formation is not included in the case
files lies with the attorneys. See http://
pacer.psc.uscourts.govifag htmI#PR64.
State courts face a greater burden with
respect to this issue than do federal
courts. Not counting bankruptey filings,
in 2003, federal district courts hag to-
tal case filings of 328,520. See
www.uscourts.gov/egi-bin/emsd 2003, pl.
During the period from June 2002
through June 2003, Florida courts had
over 2,000,000 new case filings. The
large majority of these filings origi-
nated in county courts and traffic courts
making Florida's court system truly a
“People’s Court.”

' Available on the Internet at http:/
makeashorterlink.com/?T23C21CD7.

" The term “official records™ is defined
in Fra, Star. §28.001(1) as meaning
“each instrument that the clerk of the
circuit court is required or authorized
to record in one general series called ‘of-
ficial records’ as provided for in
§28.222." By definition, official records
are also deemed to be public records.

* Available on the Internet at http//
makeashorterlink.com/fT50852AD7.

1% Available on the Internet at
www.flecourts.org/sct/sctdocs/probin/
5c02-65%.pdf. It is recommended read-
mg for greater detail on the issues of
access and privacy discussed in this ar-
ticle.

1€ See 2002 Fla. Laws ch. 302, which
created a 21-member study committee
on public records to address issues re-
lating to electronic access to court
records.

" The committee's report can be down-
loaded as a Microsoft Word decument at
htitp://makeashorterlink.com/
7H39C12AD7.

12 Available on the Internet at
www fleourts.org/set/elerk/adminorders/
2003/sc03-49.pdf.

19 The committee is chaired by Pref. Jon
Mills of the Univ. of Florida Levin Col-
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lege of Law. Other members are Kristin
Adamson; Andrew Z. Adkins; Judge Ed-
ward H. Fine, chief judge, 15th Judicial
Circuit; Prof. Michael Froomkin, Univ.
of Miami School of Law; Lydia Gardner,
Clerk of the Court of Crange Co.: Judge
Jacqueline R. Griffin, Fifth DCA: Tho-
mas D. Hall, Clerk of the Fla. Supreme
Court; Jon Kaney, Jr; Judge Judith L.
Kreeger, 11th Judicial Circuit: Barbara
T. Scott, Clerk of the Court of Charlotte
Co.; Judge Kim A Skievaski, chiefjudge,
First Judicial Circuit; Judge Elijah
Smiley, Bay Co.; Walt Smith,- Court Ad-
ministrator of the 12th Judicial Circuit;
and Judge Larry Turner, Eighth Judi-
cial Circuit. )

® Specifically excluded from the defini-
tion of “electronic form™ are transmissions
via traditional fax that are received on
paper and not captured as a digital file.

* Buch categories are: a) an official
record; b) a court record in a case may
be transmitted to a party or an attor-
ney of record in that case; ¢) a court
record may be transmitted to a govern-
mental agency or agent suthorized to
have access to that record; d} a court
record solitarily and individually re-
quested which has been inspected by
the clerk and found not te have confi-
dential or exempt information; e) a
court record which the chief judge in a
jurisdiction has designated to be of sig-
nificant public interest which has been
inspected by the clerk and found not to
have confidential or exempt informa-
tion; f) progress dockets which do not
contain confidential or exempt informa.
tion; g) schedules and court ealendars;
h) court records concerning traffic
cases; i) appellate court briefs, orders
and opinions; and j) court records in-
spected by the clerk and found not to
have confidential or exempt informa-
tion may be viewed via a public termi-
nal within the office of the clerk,
AQSC03-49 at pp. 9-10.

2 Available on the Internet at http:/
makeashorterlink.com/”?H4BRB&2DD7.

% Available on the Internet at http:/
makeashorterlink.com/?P29B12DD7.

# Available on the Internet at http:/
makeashorterlink.com/?N2AB15DD7.
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